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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

ROCK HILL DIVISION 

IN RE: NEW INDY EMISSIONS   ) 
LITIGATION  ) Case No. 0:21-cv-1480-SAL 

) 
) Class Action Complaint 
) 
) Demand for Jury Trial 
) 

CONSOLIDATED AMENDED CLASS ACTION COMPLAINT 

COMES NOW Plaintiffs Kenny N. White, Tracie Nickell, Amanda Swagger, and John 

Hollis, Terri Kennedy, Enrique Lizano, Melda Gain, Krista Manus-Cook, Jean Hivanec, and 

Kathleen Moran, by and through their undersigned counsel, on behalf of themselves and all others 

similarly situated (“Plaintiffs”), who file this Class Action Complaint against Defendants.  In 

support of this amended complaint, Plaintiffs allege as follows:  

INTRODUCTION 

1. This is a class action seeking damages from Defendants New-Indy Catawba LLC, 

d/b/a New-Indy Containerboard (“NI Catawba”) and New-Indy Containerboard, LLC’s (“NI 

Containerboard”) (collectively, “Defendants”) for the egregious and wrongful emission of foul and 

harmful hydrogen sulfide, methyl mercaptan, methanol, and other pollutants and contaminants to 

the air, and the discharge of inadequately treated wastewater to the Catawba River, affecting 

potentially over one million citizens, residents, and workers in South Carolina and North Carolina. 

2. Defendants’ paper mill is located at 5300 Cureton Ferry Road in Catawba, South 

Carolina (the “Mill”).  Once known as the Resolute Forest Products paper mill, it has been in 

operation since 1957, and, until 2020, manufactured bleached paper used in magazines and 

catalogs.   
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3. In 2018, Defendants purchased the Mill with the express intent to fundamentally 

alter the nature of its operations by converting it from a facility producing bleached paper to 

producing brown paper for containerboard.  NI Catawba and NI Containerboard are joint ventures 

created and controlled by the Kraft Group, LLC, a Delaware limited liability company with its 

principal place of business located at One Patriot Place, Foxborough, MA 02035, and Schwarz 

Partners LP, an Indiana limited partnership with its principal place of business located at 10 West 

Carmel Drive, Suite 300, Carmel, IN 46032.  

4. Defendants claim they have “established a perfect balance in their manufacturing 

process.”  See https://newindycontainerboard.com/

5. Unfortunately for the citizens of York County and surrounding areas, Defendants 

have instead engaged in conduct that has, and continues, to egregiously emit ongoing pollution 

into the surrounding environs, directly and proximately causing harm and damages to Plaintiffs 

and the proposed Class Members.  

6. Defendants have admitted in toxic release filings with the U.S. Environmental 

Protection Agency (the “EPA”) that they emitted 31,700 pounds of hydrogen sulfide, 148,400 

pounds of ammonia, and over a million pounds of methanol to the atmosphere in 2019—all before 

they began sending the foul wastewater to the open-air lagoons adjacent to the Mill (the 

“lagoons”)..   

7. Defendants completed the Mill conversion in November 2020 and began high 

volume production in February 2021. To facilitate the conversion, the Mill stopped sending foul 

condensate to a steam stripper and incinerator and instead sent all foul condensate to the lagoons.  

This foreseeably resulted in an eight to ninefold increase the amount of foul condensate piped to 

the open-air lagoons, causing a condition where hydrogen sulfide and other dangerous air 
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pollutants and contaminants evaporated into the air and dispersed to the surrounding communities.  

8. Despite the ongoing negative effects of Defendants’ activities, on April 5, 2021, 

Defendants submitted to the South Carolina Department of Health and Environmental Control 

(“DHEC”), an application requesting the removal of a permit production limit, to allow for an 

increase in the production rate from the Mill. 

9. Upon information and belief, DHEC has not acted on that permit application nor 

granted Defendants permission to increase production.  

10. As the Mill began high volume production, people living and working within a 30-

mile radius of the Mill experienced and complained of strong, foul odors and physical reactions to 

exposure to excessive amounts of hydrogen sulfide and other pollutants and contaminants. 

11. DHEC received “an unprecedented number of complaints … related to odor,” and 

immediately began investigating the odors. By May 7, 2021, DHEC received more than 17,000 

complaints of noxious odors. 

12. On May 7, 2021, the South Carolina Department of Health and Environmental 

Control (“DHEC”) issued its Determination of Undesirable Levels and Order to Correct 

Undesirable Level of Air Contaminants, In re: New-Indy Catawba, LLC (attached hereto as Exhibit 

A), wherein it found that “the odor is injurious to the welfare and quality of life and is interfering 

with use and enjoyment of property” and ordered Defendants to take actions to remedy the 

unlawful air pollution released from the Mill. In DHEC’s order, it determined the odor is injurious 

to the welfare and quality of life and interfering with use and enjoyment of property in the area. . 

Plaintiffs incorporate by reference the Findings of Fact in DHEC’s Determination of Undesirable 

Levels and Order to Correct Undesirable Level of Air Contaminants, In re: New-Indy Catawba, 

LLC, (DHEC May 7, 2021) as though fully set forth herein. 
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13. On May 13, 2021, the Environmental Protection Agency (“EPA”), via its Regional 

Administrator for EPA Region 4, issued its Clean Air Act Emergency Order, In re New-Indy 

Catawba d/b/a New-Indy Containerboard (EPA Reg’l Dir. May 11, 2021) (attached hereto as 

Exhibit B)  ordering Defendants to take actions to remedy the unlawful air pollution released from 

the Mill. Plaintiffs incorporate by reference each of the Findings of Fact in the Clean Air Act 

Emergency Order, In re New-Indy Catawba d/b/a New-Indy Containerboard (EPA Reg’l Dir. May 

11, 2021) as though fully set forth herein. 

14. Defendants discharge up to 25 million gallons of wastewater per day in the Catawba 

River, which includes tens of thousands of pounds of ammonia and nitrate.  The Catawba 

Riverkeeper has reported the presence of “chunky foam” in areas downstream of the Mill’s 

wastewater discharge since the fall of 2020, which was the same time that Defendants began 

switching from making bleached paper to brown paper.  In addition, the EPA had cited Defendants 

for being non-compliant with the Clean Water Act each quarter between April 1, 2020 to December 

31, 2020 (the most recent quarter reported).  

15. The interim orders by DHEC and EPA do not compensate for people’s past, present, 

and future harm caused by Defendants’ wrongful actions, and they fail to require Defendants to 

take immediate and adequate measures to eliminate their pollution of the air and to stop 

discharging inadequately treated wastewater to the Catawba River. 

16. Plaintiffs bring this proposed class action on behalf of themselves and all other 

persons who, from November 1, 2020 to the present (the “Class Period”), owned, leased, resided 

on property or had a beneficial interest in property up to 20 miles from the Mill (the “Class Area”).  

17. Since the filing of the original complaint on June 8, 2021, interest in this litigation 

has continued to grow.  As of the date of this amended complaint, Plaintiffs’ counsel has been 
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retained by over 1,300 clients, with nearly 1,000 more retainer agreements currently out for 

signature.  Plaintiffs in the Kennedy, White, and Landsdown actions have all joined reached 

agreements for the dismissal of Landsdown without prejudice and consolidation of White and 

Kennedy under this Amended Complaint.     

JURISDICTION AND VENUE 

18. This action seeks recovery for injuries to the Plaintiffs’ and Class’s health, real 

property, and personal property resulting from Defendants’ wrongful and tortious actions and 

omissions, which occurred at and around the Mill in York County, South Carolina, and caused 

damages to Plaintiffs in York County and the Class Area. 

19. At all times relevant herein, Defendant NI Catawba has purposefully availed itself 

of the privilege of conducting business in the State of South Carolina, has transacted business in 

the State of South Carolina, contracted to purchase and operate the Mill in the State of South 

Carolina, regularly caused its Mill to be operated in the State of South Carolina, and this action 

arises out of business transacted in, contracts to be performed in whole or in part within South 

Carolina, as well as a tortious actions and/or omissions committed in whole or in part within South 

Carolina, and which occasioned and inflicted injuries upon Plaintiffs and the proposed Class 

Members, Plaintiffs’ and the proposed Class Members’ claims arise out of or relate to Defendant 

NI Catawba’s activities and contacts with the State of South Carolina, and specific personal 

jurisdiction over NI Catawba is therefore proper under one or more provisions of S.C. Code Ann. 

§ 36-2-803, as well as the Due Process Clauses of the Fifth and Fourteenth Amendments to the 

Constitution of the United States of America.  

20. At all times relevant herein, Defendant NI Containerboard has purposefully availed 

itself of the privilege of conducting business in the State of South Carolina, has transacted business 
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in the State of South Carolina, has contracted to purchase and operate the Mill in the State of South 

Carolina, lobbied local governmental officials for tax breaks, has regularly caused its Mill to be 

operated in the State of South Carolina, has between March 15, 2019 and the present,  directly 

procured materials and equipment, needed for the operation of the Mill within South Carolina, 

under its own name; has contracted and otherwise arranged for such materials and equipment to 

be shipped to and delivered within South Carolina, at the Mill’s location at 5300 Cureton Ferry 

Road, Catawba, SC 29704; and a portion of those materials and equipment needed for the Mill’s 

operations were delivered to NI Containerboard within South Carolina, after passing through the 

Port of Charleston, such that NI Containerboard, through its own activities, has purposefully 

availed itself of the privilege of conducting activities within the State of South Carolina and 

established contacts with the forum via its activities related to, inter alia, the Mill’s operations.      

This action arises out of business transacted in, contracts to be performed in whole or in part within 

South Carolina, as well as a tortious actions and/or omissions committed in whole or in part within 

South Carolina, and which occasioned and inflicted injuries upon Plaintiffs and the proposed Class 

Members, Plaintiffs’ and the proposed Class Members’ claims arise out of or relate to Defendant 

NI Containerboard’s activities and contacts with the State of South Carolina, and specific personal 

jurisdiction over NI Containerboard is therefore proper under one or more provisions of S.C. Code 

Ann. § 36-2-803, as well as the Due Process Clauses of the Fifth and Fourteenth Amendments to 

the Constitution of the United States of America.  

21. The Court has personal jurisdiction over Defendants because the claims asserted in 

this action arise out of and relate to Defendants’ respective and collective purposeful contacts with 

South Carolina. 

22. This Court has jurisdiction pursuant to the Class Action Fairness Act (“CAFA”), 
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28 U.S.C. § 1332(d).  CAFA jurisdiction is appropriate because there are 100 or more Class 

Members and the aggregate amount in controversy exceeds five million dollars ($5,000,000.00), 

exclusive of interest and costs. 

23. Independent of and in addition to original jurisdiction under CAFA, this Court has 

original jurisdiction pursuant to 28 U.S.C. § 1332(a)(1) because there is complete diversity of 

citizenship between the parties and the amount in controversy exceeds seventy-five thousand 

dollars ($75,000.00). 

24. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because a substantial 

portion of the events or omissions giving rise to Plaintiffs’ claims took place in this judicial 

District, and because much of the property that is the subject of this action is situated in the District. 

PARTIES 

PLAINTIFFS 

25. Plaintiff Kenny N. White is a citizen of North Carolina.  He resides at 9932 Mitchell 

Glen Drive in Charlotte, North Carolina. His residence is 14.3 miles from the Mill. He owns his 

residence and has owned his residence throughout the Class Period.  White has suffered injuries 

and damages as a result of the hydrogen sulfide and other pollutants and contaminants wrongfully 

emitted by Defendants. 

26. Plaintiff Tracie Nickell is a citizen of South Carolina. She resides at 4114 Lesslie 

Highway, Catawba, South Carolina.  Their residence is 2.5 miles from the Mill.  They own their 

residence and has owned their residence throughout the Class Period.  Nickell has suffered injuries 

and damages as a result of the hydrogen sulfide and other pollutants and contaminants wrongfully 

emitted by Defendants.  

27. Plaintiff Amanda Swagger is a citizen of South Carolina.  She resides at 3176 
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Greenwood Road, Rock Hill, South Carolina. Her residence is 5.6 miles from the Mill.  Swagger 

has suffered injuries and damages as a result of the hydrogen sulfide and other pollutants and 

contaminants wrongfully emitted by Defendants.   

28. Plaintiff John Hollis is a citizen of South Carolina. He resides at 200 Halifax Drive, 

Indian Land, South Carolina. His residence is 7.5 miles from the Mill.  He owns his residence and 

have owned his residence throughout the Class Period.  Hollis has suffered injuries and damages 

as a result of the hydrogen sulfide and other pollutants and contaminants wrongfully emitted by 

Defendants.   

29. Plaintiff Terri Kennedy owns and lives on property located at 362 Cotton Field 

Road, Indian Land, South Carolina (“Kennedy”).  She lives approximately seven miles northeast 

from the Mill.  She, with her husband, has owned her property during the Class Period.  Kennedy 

has suffered injuries and damages as a result of the hydrogen sulfide and other pollutants and 

contaminants wrongfully emitted by Defendants.   

30. Plaintiff Enrique Lizano owns and lives on property located at 6046 Drave Lane, 

Fort Mill, South Carolina 29720.  He lives approximately 7 miles north from the Mill.  He, with 

his wife, has owned his property during the Class Period.  Lizano has suffered injuries and damages 

as a result of the hydrogen sulfide and other pollutants and contaminants wrongfully emitted by 

Defendants.   

31. Plaintiff Melda Gain owned and lived on property located at 722 Kathy Dianne 

Drive, Indian Land, South Carolina 29707.  She lives approximately 7 miles north from the 

Mill.  She, with her husband, has owned their property during the Class Period.  Gains has suffered 

injuries and damages as a result of the hydrogen sulfide and other pollutants and contaminants 

wrongfully emitted by Defendants.   
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32. Plaintiff Krista Manus-Cook owned and lived on property located at 1275 

Mooreland Wood Drive, Lancaster, South Carolina 28729.  She lives approximately 3 miles 

northeast from the Mill.  She has owned her property during the Class Period.  Manus-Cook has 

suffered injuries and damages as a result of the hydrogen sulfide and other pollutants and 

contaminants wrongfully emitted by Defendants.   

33. Plaintiff Jean Hovanec owned and lived on property located at 1292 West Rebound 

Road, Lancaster, South Carolina 29720.  She lives approximately 2 and ½ miles east from the Mill.  

She has owned her property during the Class Period.  Hovanec has suffered injuries and damages 

as a result of the hydrogen sulfide and other pollutants and contaminants wrongfully emitted by 

Defendants.   

34. Plaintiff Kathleen Moran owned and lived on property located at 2054 Hamil Ridge 

Drive, Waxhaw, North Carolina 28173.  She lives approximately 9 miles northeast from the Mill.  

She has owned her property during the Class Period.  Moran has suffered injuries and damages as 

a result of the hydrogen sulfide and other pollutants and contaminants wrongfully emitted by 

Defendants.   

35. The smell of rotten eggs seep into Plaintiffs’ homes, often waking them up in the 

middle of the night.  The odor comes in waves, three to five times a week.  The awful and 

unpredictable odor prevents Plaintiffs and their families from the use and enjoyment of their homes 

and properties.  Plaintiffs suffered health effects including, among other things, headaches, bloody 

noses, sinus issues, and persistent nausea.  Plaintiffs have sought or will be seeking medical 

treatment for these conditions.  Plaintiffs’ damages include but are not limited to those alleged 

below in paragraphs 149 through 171. 

DEFENDANTS 
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36. Defendant New-Indy Catawba LLC, d/b/a New-Indy Containerboard, is a limited 

liability company organized under the laws of Delaware, with its main office in Catawba, South 

Carolina.  It is the operator of the Mill, it is registered to do business in South Carolina, and its 

registered agent is Corporation Services Company, 508 Meeting Street, West Columbia, South 

Carolina 29169. 

37. Defendant New-Indy Containerboard, LLC is a limited liability company organized 

under the laws of Delaware with its main office in Ontario, California. New-Indy Containerboard, 

LLC is the parent of New-Indy Catawba LLC. Defendant New-Indy Containerboard, LLC’s 

registered agent is CSC Lawyers Incorporating Services, 2710 Gateway Oaks Dr., Suite 150 N, 

Sacramento, CA 95833. 

38. Both Defendants are parties to the Asset Purchase Agreement (the “APA”) with 

Resolute FP US Inc. (“Resolute”) by which Defendants purchased the Mill.  See Exhibit C, APA.1

The parties signed the APA on or about October 2, 2018.  Under the APA, NI Catawba was 

identified as the “Purchaser” and NI Containerboard was identified as “Parent,” with both 

Defendants referred to collectively as the “Buyer Parties.”  See Exhibit C, APA, preamble. 

39. NI Containerboard was formed in Delaware in 2012.  NI Catawba was formed in 

Delaware on September 11, 2018, less than a month before the APA was signed, and registered to 

do business in South Carolina on September 27, 2018, just days before the APA was signed.  NI 

Catawba’s application to transact business in South Carolina listed its principal office as One 

Patriot Place, Foxborough, Massachusetts and was signed by Michael Quattromani who is the CFO 

of the Kraft Group.  This shows that NI Catawba was a new, asset-less entity set up and funded by 

NI Containerboard with the sole purpose of serving as the entity to hold title to the Mill.   

1 Only an unsigned version is publicly available on the SEC’s website. 
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40. The negotiations and drafting of the APA started before NI Catawba was formed.  

On October 23, 2017, NI Containerboard entered into a Confidentiality Agreement with Resolute 

regarding NI Containerboard’s interest in acquiring the Mill. See Exhibit C, APA, §11.5.1.   Then, 

on March 16, 2018, NI Containerboard entered into an Escrow Agreement with Seller (and without 

NI Catawba) related to the Confidentiality Agreement and initial deposit for acquiring the Mill.  

See Exhibit C, APA, §10.1 (definitions).  Upon information and belief, NI Containerboard 

conducted all negotiations with Resolute, including negotiations that occurred in South Carolina.  

Upon information and belief, NI Containerboard and/or its duly authorized agents performed on-

site due diligence of the Mill in South Carolina, contracted with engineers and other professionals 

in South Carolina to perform due diligence, hired legal representation in South Carolina to assist 

in the negotiation and drafting of the APA, and lobbied local and state government officials.  For 

example, in May 2018, S&ME, Inc. performed a Phase 1 evaluation of the Mill for New-Indy JV 

LLC, sending it to One Patriot Place, Foxborough, Massachusetts, which identified dozens of 

recognized environmental conditions at the Mill.  All these contacts, and others to be uncovered 

in discovery, are examples of NI Containerboard purposefully availing itself of the privilege of 

conducting business in South Carolina, all of which set in motion Defendants’ acquisition and then 

operation of the Mill.      

41. The APA shows that NI Containerboard provided the money, financial backing, 

and authorization for Defendants to acquire the Mill.  NI Containerboard paid the initial deposit, 

and upon information and belief, the signing deposit, under the APA. See Exhibit C, APA, §1.11.1.  

Upon information and belief, NI Containerboard provided all the funds for the purchase of the 

Mill.  See Exhibit C, APA, §9.3; Id. §§2.3.1, 2.4.2 (NI Containerboard promising to deliver funds 

at closing and written instructions to an escrow agent to release deposits).  In addition to providing 
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the funding, NI Catawba also guaranteed payment and agreed to joint and several indemnity 

obligations, acting a surety for NI Catawba. See Exhibit C, APA, §§5.16, 9.3.  NI Containerboard, 

not NI Catawba, had final say over whether to proceed to closing. See Exhibit C, APA, §7.1. 

42. After Defendants acquired the Mill, it was NI Containerboard, not NI Catawba, that 

took credit: 

“New-Indy Containerboard is excited about our acquisition of the pulp and paper mill 
located in Catawba, South Carolina. Our intent is to convert the existing facility from 
the production of communication paper products to containerboard grades. We want to 
thank the York County Council and the South Carolina Department of Commerce for 
the valuable assistance they provided during the purchase process. Their support is 
critical to the facility’s continued growth and success, and we look forward to a close 
and long- lasting relationship with both of these entities,” New-Indy Containerboard 
COO Rick Hartman said. (dated December 13, 2019). 
https://www.paperage.com/2019news/12_13_2019new_indy_converting_catawba_mi
ll.html

43. NI Containerboard and NI Catawba are parties to a credit agreement with lender JP 

Morgan Chase that has a maximum principal indebtedness of $1.5 Billion, which is secured in part 

by a mortgage on the Mill.  See Exhibit D, JP Morgan Mortgage, York County Record Book-

17377-336.  Michael Quattromani, CFO of the Kraft Group, signed the mortgage on behalf of NI 

Catawba. 

44. NI Containerboard exercises total control over all aspects of NI Catawba’s 

operation of the Mill, NI Catawba the agent of NI Containerboard.  NI Containerboard owns 100% 

of the membership interests of NI Catawba. See Exhibit C, APA, §4.1.1.  NI Containerboard 

formed NI Catawba just days before signing the APA, with NI Containerboard having done all the 

work to get the Mill under contract.  After Defendants acquired the Mill, NI Containerboard has 

control and dominated NI Catawba’s operations by: a) making NI Containerboard and other 

Kraft/Schwarz officials the managers of NI Catawba; b) financing the conversion and operation of 

the Mill; c) making day-to-day decisions regarding the conversion and operation of the Mill; and 
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d) handling the marketing and public relations of NI Catawba. 

45. At all relevant times, NI Catawba acted within the scope of its agency with NI 

Containerboard as principal and intended NI Catawba’s actions serve the interests of NI 

Containerboard, with NI Catawba’s actions directed, authorized, or known by NI Containerboard. 

46. As an example of the control and direction NI Containerboard exercises over NI 

Catawba, throughout DHEC’s investigation of the Mill’s wrongful emissions, the written 

communications posted on DHEC website have been with Tony Hobson.2   According to Mr. 

Hobson’s LinkedIn page, he describes himself as the Vice President of Manufacturing at NI 

Containerboard, based in California. https://www.linkedin.com/in/tony-hobson/.  His page 

contains no reference to any role with NI Catawba.  Mr. Hobson has issued formal responses to 

DHEC on “New-Indy Containerboard LLC” letterhead, signing his name and identifying his role, 

similarly to that on his LinkedIn profile, as “Vice President of Manufacturing.”  Thus, NI 

Containerboard is controlling NI Catawba’s management of this critical, bet-the-company 

relationship with regulators. 

47. In addition to Tony Hobson, also involved in communications with the EPA were 

Daniel Mallet and Peter Cleveland, who at that time were identifying themselves as the 

Environmental Manager for NI Containerboard and the Technical Manager of NI Containerboard, 

respectively.  Peter Cleveland’s LinkedIn page presently identifies him as the “Technical 

Manager” of NI Containerboard. https://www.linkedin.com/in/petecleveland/.  Daniel Mallett in 

April 2021 signed correspondence to DHEC on a letterhead bearing both NI Containerboard and 

NI Catawba.  

2 https://scdhec.gov/environment/environmental-sites-projects-permits-interest/new-indy-odor-
investigation/new-indy-weekly-update-reports. 
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48. Between April and June 2021, Peter Cleveland and Daniel Mallet were speaking to 

citizens of South Carolina, including members of the Class, regarding the emissions from the Mill.  

49. In each of Defendants’ Public Notifications, issued on NI Containerboard’s 

letterhead, Defendants directed inquires to “catawba.info@new-indycb.com” an email address 

created for the NI Containerboard webhost.  Tony Hobson, Peter Cleveland, and Daniel Mallet all 

have “@new-indycb.com” email addresses. 

50. Moreover, at a March 19, 2021 site visit at the Mill with DHEC regarding the Mill’s 

emissions and odors, DHEC reported that Defendants’ representatives told DHEC that the 

“corporate office” is managing compliance regarding consolidating contaminated sludge.    

51. In addition, NI Catawba’s management team consists of officials from NI 

Containerboard.  Scott Conant is the notice party for both NI Containerboard and NI Catawba 

under the APA, with a mailing address in Ontario, California which is NI Containerboard’s 

principal place of business (but not NI Catawba’s), and the same email address for both companies 

that ends with new-indycb.com.  In a declaration filed in the White case, he claims to be the CFO 

for NI Catawba. See 0:21-cv-01480-SAL, D.I. 21-1 ¶1.  However, on Mr. Conant’s LinkedIn page, 

he describes himself as the CFO of NI Containerboard, based in Ontario, California. 

https://www.linkedin.com/in/scott-conant-0848147b/.  His page states he started that role in 

February 2017 which is 19 months before NI Catawba was formed.  His page contains no reference 

to any role with NI Catawba. 

52. Other NI Catawba management team members have held or continue to hold 

management positions with NI Containerboard, as well as with Kraft Group, LLC and Schwarz 

Partners LP. See https://newindycontainerboard.com/senior-management-team/. For example, 

Thomas E. Bennett signed a declaration in the White case stating that he is the Corporate Secretary 
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of NI Containerboard (See 0:21-cv-01480-SAL, D.I. 21-2 ¶1), but his LinkedIn page describes 

himself as CFO of Schwarz Partners with no mention of NI Containerboard.  

https://www.linkedin.com/in/tom-bennett-b570213b/.  Plaintiffs believe discovery will uncover 

more examples of many executives serving in management roles across the New Indy, Kraft, and 

Schwarz enterprise. 

53. NI Containerboard advertises for open positions at the Mill on its “Careers” tab of 

its website, advertising “[a]t New-Indy, you are part of a team committed to being the supplied of 

choice for recycled containerboard and dedicated to delivering the highest quality products and 

services to our customers. . . which is why we have implemented robust training and development 

programs for our employees that follow structured career path options.” 

https://newindycontainerboard.com/careers/. 

54. Upon information and belief, NI Containerboard controls the hiring of employees 

to work at the Mill. 

55. Upon information and belief, NI Containerboard directly employs officials at the 

Mill. For example, the official government website for William “Bump” Roddey, the 

representative for District 4 on the York County, South Carolina’s County Council, notes that 

“Councilman Roddey is employed with New-Indy Containerboard LLC,” that “[i]n 2020 Roddey 

moved into a new role with the company now serving as a Chemical & Pulping Specialist,” and 

that “New-Indy is one of several company’s [sic] own [sic] by the Schwarz Partners, LP and the 

Kraft Group LLC.” https://www.yorkcountygov.com/398/District-4. 

56. It was not until June 2021 that Defendants launched a new website specific to NI 

Catawba: newindycatawba.com.  A review of the existence of the “newindycatawba.com” 

webpage demonstrates it was newly established, and first able to be captured as existing by a digital 
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archive of the internet, “The WayBack Machine,” on June 1, 2021.  

57. During the same month of June 2021, Tony Hobson, who had previously identified 

himself as the Vice President of Manufacturing for NI Containerboard, began identifying himself 

instead as “Mill Manager” of NI Catawba. 

58. Upon information and belief, NI Catawba is a mere instrumentality and alter ego of 

NI Containerboard and this the Court should pierce the corporate veil of NI Containerboard 

because: a) NI Catawba was and is grossly undercapitalized, having acquired the Mill with NI 

Containerboard’s money and then deficiently converted an aging facility that presents NI Catawba 

with huge liabilities; b) NI Catawba fails to observe corporate formalities by mixing management 

teams, using NI Containerboard as its mouthpiece, and being under complete control of NI 

Containerboard; c) being insolvent because of its huge loan obligations to JP Morgan Chase and 

faced with massive liabilities as a result of its wrongful conduct that is a basis for this action; d) 

sending all or substantially all revenue to NI Containerboard; e) having no independent executives; 

f) being a façade for the operations of NI Containerboard; and g) other facts that only Defendants 

have control or possession of and which are not publicly available, to be uncovered in discovery. 

FACTUAL BACKGROUND 

Defendants Convert the Mill, Increase Production, and Change Wastewater Management 

59. Defendants operate the Mill at 5300 Cureton Ferry Road in Catawba, South 

Carolina. 

60. A population of approximately 625,000 people live within a 20-mile radius of the 

Mill, which includes York, Lancaster, and Chester Counties in South Carolina, and Union, and 

Mecklenburg Counties in North Carolina. 

61. The Mill is located approximately 10 to 11 miles south and southwest of Indian 
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Land, South Carolina and Waxhaw, North Carolina, respectively.  The Catawba Indian Nation 

Reservation is located less than 4 miles north of the Mill. 

62. The Mill operates under Title V Operating Permit #2440-0005, an air pollution 

permit which was issued by DHEC on May 7, 2019, became effective on July 1, 2019, and expires 

on June 30, 2024.  The Mill also operates under National Pollutant Discharge Elimination System 

(NPDES) Permit No. SC0001015, a wastewater discharge permit issued by DHEC. 

63. After applying for and receiving on July 23, 2019 a state construction permit from 

DHEC authorizing manufacturing conversions (Construction Permit #2440-0005-DF), Defendants 

shut the Mill down between September of 2020 and November of 2020, to convert manufacturing 

operations from communication paper products (bleached paper) to containerboard grades 

(unbleached cardboard or brown paper). 

64. To obtain the construction permit and authorization from DHEC to perform the 

work to convert the Mill, Defendants provided DHEC projections about how the modifications 

and operational changes could result in an increase in hydrogen sulfide emissions.  DHEC relied 

on those projections when it decided to issue a minor construction air permit, believing the 

increased emissions would be below a “significant net increase” threshold.  DHEC has found those 

projections to be inaccurate and that the actual emissions were much higher, producing 

“undesirable levels of air contaminants” that “are injurious to human health or welfare or are 

unreasonably interfering with enjoyment of life or use of property” against South Carolina law and 

regulations.  See Exhibit A, DHEC Order, pages 3, 6, 8. 

65. Prior to the conversion, Defendants sent more than half of the volume of their foul 

condensate steam, which contained hydrogen sulfide, methyl mercaptan, methanol, and other 

pollutants, to the steam stripper.  See Exhibit B, EPA Order, ¶9. Defendants were using the steam 
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stripper and incinerator, which are located inside the Mill to control its hazardous air emissions, 

which also resulted in the removal of hydrogen sulfide and other pollutants and contaminants from 

the Mill’s air emissions. Exhibit B, EPA Order, ¶9.  The maximum capacity of Defendants’ steam 

stripper is approximately 430 gallons per minute (“gpm”) of foul condensate. Exhibit B, EPA 

Order, ¶34.  Defendants were piping the remainder of its foul condensate to the Aeration 

Stabilization Basin (“ASB”) located outside of the Mill, at a rate of approximately 90 gpm. Exhibit 

B, EPA Order, ¶9.  

66. After the conversion, when the Mill resumed manufacturing operations in 

November 2020 (with low production rates), and began higher (but not full) production rates in 

February 2021, it began sending all of its foul condensate steam to the ASB in the wastewater 

treatment facility at approximately 720-800 gpm, which is almost twice the maximum capacity of 

the steam stripper.  Exhibit B, EPA Order, ¶10. Hydrogen sulfide and other pollutants and 

contaminants were volatilized and emitted from the ASB to the ambient air.  Exhibit B, EPA Order, 

¶10.  This practice likely leads to passive air stripping of hydrogen sulfide and other pollutants and 

contaminants into the ambient air given the high volatility of hydrogen sulfide and the other 

pollutants and contaminants in the foul condensate. Exhibit B, EPA Order, ¶10.

67. On April 5, 2021, despite knowing that their operations were emitting dangerous 

amounts of hydrogen sulfide and other pollutants and contaminants into the community, 

Defendants submitted a permit application to DHEC requesting authorization to increase its 

operations. Exhibit B, EPA Order, ¶11.   

Adverse Health Effects of the Pollutants 

68. Hydrogen sulfide is a flammable, colorless gas.  It is a component of the Total 

Reduced Sulfur (“TRS”) chemical mixture associated with the pulp and paper industry and has a 
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“rotten egg” odor.  People usually can smell hydrogen sulfide at low concentrations in air ranging 

from .5 to 300 parts per billion (“ppb”). 

69. Inhalation exposures to elevated concentrations of hydrogen sulfide have been 

shown to cause various adverse health effects.  The Center for Disease Control (“CDC”) 

Information Center’s guidance states that exposure to low concentrations of hydrogen sulfide can 

cause irritation to the eyes, nose, or throat, difficulty breathing for some asthmatics, and headaches, 

poor memory, tiredness, and balance problems.  Pulmonary manifestations can include “bronchial 

and/or lung hemorrhage.” 

70. Repeated or prolonged exposure to hydrogen sulfide has been reported to cause low 

blood pressure, headache, nausea, loss of appetite, weight loss, ataxia, eye-membrane 

inflammation, and chronic cough.  Neurologic symptoms, including psychological disorders, with 

chronic exposure pose more serious consequences to children because of the potential latency 

period. Exposure to hydrogen sulfide may pose additional risks to pregnant women, with 

“increased risk of spontaneous abortion.”  “High-dose exposures may cause insufficient cardiac 

output, irregular heartbeat, and conduction abnormalities.”  Medical Management Guidelines for 

Acute Chemical Exposure Hydrogen Sulfide, https://www.atsdr.cdc.gov/mhmi/mmg114.pdf

71. Methyl mercaptan (CASRN 74-93-1; CH4S) also known as methanethiol, is a 

highly toxic, extremely flammable, colorless gas with a smell similar to rotten cabbage.  Methyl 

mercaptan has an odor threshold of 2 ppb. Further, vapors of liquified methyl mercaptan gas are 

heavier than air and spread along the ground.  Methyl mercaptan is highly irritating when it 

contacts moist tissues such as the eyes, skin, and upper respiratory tract. It can also induce 

headache, dizziness, nausea, vomiting, coma, and death. 

72. Epidemiological, experimental, toxicological, and other studies have investigated 
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the relationship between inhalation exposure to hydrogen sulfide and adverse health effects.  In 

2010, the National Research Council of the National Academics evaluated the state-of-the-science 

and published AEGLs (“Acute Exposure Guideline Levels”) for hydrogen sulfide.  The evaluation 

reported three tiers of AEGLs. The AEGL-I concentrations are defined as the airborne 

concentration … of a substance above which it is predicted that the general population, including 

susceptible individuals, could experience notable discomfort, irritation, or certain asymptomatic 

nonsensory effects.” 

73. AEGL-I concentrations are derived for different averaging periods. For hydrogen 

sulfide, the 10-minute, 30-minute, and 60-minute AEGL-I concentrations are 750 ppb, 600 ppb, 

and 510 ppb, respectively. These values were all derived from a study that reported headaches 

among adults with asthma following acute inhalation exposures to hydrogen sulfide. 

74. The CDC’s Agency for Toxic Substances and Disease Registry (ATSDR) has 

established an acute Minimal Risk Level (“MRL”) for hydrogen sulfide.  An MRL is an estimate 

of the daily human exposure to a hazardous substance that is likely to be without appreciable risk 

of adverse health effects over a specified duration of exposure. For hydrogen sulfide, the acute 

MRL for continuous exposure from 1 day to 14 days is only 70 ppb.   

75. On information and belief, the MRL is not the “safe level” of hydrogen sulfide. 

More vulnerable persons such as pregnant women, infants, and aged individuals, as well as those 

with underlying respiratory and other health concerns, can experience adverse acute and chronic 

health effects. 

76. Between April 24-27, 2021, EPA personnel took hydrogen sulfide samples from 

the air at 12 locations near the Mill, ranging in distance from 0.38 miles to 3.56 miles. One second 

hydrogen sulfide concentrations in the air ranged from 13.6 ppb to 943 ppb and averaged from 
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1.73 ppb to 669 ppb over the duration of the sampling period (30-62 minutes). Seven of the 12 

samples exceeded the MRL as averaged over the sampling duration and one exceeded the AEGL 

for hydrogen sulfide.  The EPA’s findings are described in the EPA’s May 13, 2021 Order.  See 

Exhibit B, EPA Order, ¶¶ 21-31. 

“Unprecedented” Complaints; Regulators Determine New-Indy is Source of Pollutants  

77. Residents in Fort Mill, Indian Land, Rockhill, and Lancaster, South Carolina. and 

in Charlotte, Matthews, Pineville, and Waxhaw, North Carolina (Lancaster and York Counties in 

South Carolina, and Union and Mecklenburg Counties in North Carolina), have complained of 

strong odors emanating from the Mill and reported health effects to DHEC.  DHEC’s online 

database, which was created on March 12, 2021, allows specific information to be reported in a 

descriptor field.  The reported health effects as of May 13, 2021 included nausea (approximately 

740 complaints including those that reported exposure to a “nauseating” odor), headaches 

including migraines (approximately 650 complaints), nose or throat irritation (approximately 370 

complaints), and eye irritation (approximately 360 complaints). Other reported symptoms include 

coughing, difficulty breathing, asthma “flare ups,” and dizziness.  As of April 27, 2021, in the 

approximately five weeks since the DHEC online database was created, the database received 

approximately 14,000 of such complaints, an “unprecedented” amount. See Exhibit B, EPA Order, 

¶14.  Just over a week later, as of May 7, 2021, the total number of complaints climbed to over 

17,000.  See Exhibit A, DHEC Order, ¶5.  Some of the complaints are from residents as far as 30 

miles away from the Mill.  See Exhibit B, EPA Order, ¶14.  In contrast, in all of 2020, DHEC 

received approximately five complaints about the Mill.  See Exhibit B, EPA Order, ¶14.

78. Residents have also documented on DHEC’s online database a wide range of 

impacts to quality of life, personal comfort, and wellbeing. This includes hundreds of instances of 
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lost sleep, a desire to stay indoors to avoid odors, and stress and anxiety. For example, as of May 

13, 2021, many residents noted: that odors are noticeable inside their homes (more than 2,000 

complaints); that they were woken at night due to the odors (more than 600 complaints); and that 

they did not want to go outside due to the odors (more than 400 complaints). A sampling of specific 

quality of life impacts include: “It [the odors] is preventing our ability to enjoy our home and 

community,” “We basically cannot enjoy our life,” and “We are prisoners in our own smelly 

home.” Exhibit B, EPA Order, ¶15. 

79. By April 9, 2021, DHEC was actively investigating the source of the strong odors 

reported in York and Lancaster Counties.  DHEC personnel reported experiencing off-site odors 

on Highway 5, as it crosses the Catawba River near the Mill, and in neighborhoods several miles 

away, in Rock Hill, Lancaster, and Indian Land, South Carolina.  

80. EPA Region 4 also maintains a database to keep track of complaints submitted by 

residents who live near the Mill.  During March and April of 2021, the EPA logged 310 complaints. 

Some complaints reported odors and a subset included information on health impacts.  As of May 

13, 2021, the most frequently cited symptoms included in the EPA database were headache (80 

complaints), burning eyes (52 complaints), nausea (40 complaints), and throat irritation (20 

complaints). These are the same four health impacts that were reported most frequently in the 

DHEC online database.  

81. During an onsite inspection on April 15, 2021, EPA inspectors wore 4-gas monitors 

for personal safety that were set to alarm at a low threshold of 10 ppm (10,000 ppb) of hydrogen 

sulfide. One inspector experienced the following hydrogen sulfide readings with the 4-gas monitor 

while onsite at the Mill: 

a. At 11:07 a.m., on the top of the Post-Aeration Tank, near the guardrail overlooking 
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the tank contents, the 4-gas monitor hydrogen sulfide alarm triggered and read 15.9 ppm 

(15,900 ppb). 

b. At 12:41 p.m., about 50 feet from Aerator 6, the 4-gas monitor hydrogen sulfide 

reading was 6.9 ppm (6,900 ppb). The 4-gas monitor also read hydrogen sulfide of 3.1 ppm 

(3,100 ppb) at 12:49 p.m., and 4.9 ppm (4,900 ppb) at 12:52 p.m. 

c. At approximately 4:47 p.m., a hydrogen sulfide alarm on the 4-gas monitor 

triggered while the employee was near the Evaporator Tank #1. The above 10 ppm reading 

wasn’t recorded, but shortly after the employee left the area, the 4-gas monitor showed a 

reading of 6.9 ppm (6,900 ppb). Exhibit B, EPA Order, ¶20(c). 

82. On April 24, 25, 26, and 27, 2021, EPA inspectors also detected hydrogen sulfide 

from on-site and nearby locations downwind of the Mill.  See Exhibit B, EPA Order, ¶¶21-31.  

83. EPA inspectors reported experiencing a distinct and strong odor while at the Mill 

and while conducting sampling in nearby areas, including Catawba Indian Nation Reservation, 

Indian Land, Riverchase Estates, and other surrounding communities. The EPA inspectors 

reported noticing odors at the same time as when the Geospatial Measurement of Air Pollution 

mobile lab measured airborne hydrogen sulfide.  They also reported experiencing headaches, itchy 

eyes, and nausea while the odor was present, and when hydrogen sulfide was being detected. 

Exhibit B, EPA Order, ¶30. 

84. DHEC’s analysis assessing the location of an air emitting source using odor 

complaints, wind direction, and EPA Region 4’s May 5, 2021 report identify the Mill as the main, 

if not only, source of hydrogen sulfide causing the symptoms residents had reported in the 

surrounding communities. Exhibit B, EPA Order, ¶32. 

85. Many of the EPA recorded samples showed hydrogen sulfide concentrations 
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greater than AEGL-I.  One sampling event on April 26, 2021 southeast of the Mill near the 

Riverchase Estates development measured a hydrogen sulfide concentration that was already 

greater than 750 ppb, indicating that elevated concentrations occurred for an unknown duration 

before the sampling period began.  See Exhibit B, EPA Order, ¶38. 

86. Over 40 years ago, the EPA determined that sulfur compound air emissions from 

pulp and paper mills, like the Mill here, can adversely affect the welfare of the public. See Kraft 

Paper Mills, Standards of Performance for New Stationary Sources, 41 Fed. Reg. 42012 (Sept. 24. 

1976) (“TRS [total reduced sulfur] emissions from kraft pulp mills are extremely odorous, and 

there are numerous instances of poorly controlled kraft mills creating public odor problems ... 

Kraft pulp mills are a major source of TRS compounds ...TRS emissions from kraft pulp mills are 

composed primarily of hydrogen sulfide, methyl mercaptan, dimethyl sulfide and dimethyl 

disulfide ... TRS compounds can have an adverse effect on public welfare ... The emissions from 

each pulp mill surveyed in the study affect an average of 44,000 persons over an area of 

approximately 100 square miles ...”).  On information and belief, at all relevant times New-Indy 

was aware of the risks its operations posed. 

87. The DHEC online database reports demonstrate that residents near the Mill 

experience many adverse impacts beyond health effects, including the odor-related quality of life 

impacts alleged above. 

88. Based on Plaintiffs’ own investigation and reports and data that continue to be 

added to DHEC’s and EPA’s websites, Defendants’ wrongful and egregious emissions of 

hydrogen sulfide and other pollutants and contaminants continue to occur on a daily if not hourly 

basis, causing harm and damages to thousands of people who live and work in this region.  

89. Since Plaintiffs filed their Complaint in June 2020, DHEC has updated its reporting 
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of citizen complaints from 17,000 through May to 29,928 as of August 8, 2021.  This shows the 

wrongful emissions and resulting damages from Defendants’ Mill is ongoing and unabated.  

DHEC’s website includes graphics showing complaints made in March, April, May, and June.  

https://scdhec.gov/environment/environmental-sites-projects-permits-interest/new-indy-odor-

investigation. 

Plaintiffs’ Ongoing Investigation Has Uncovered More Problems  

90. Plaintiffs’ investigation has included reviewing new documents obtained in 

response to Freedom of Information Act requests, conducting public records searches, performing 

assessments by consultants and experts, conducting over 1,500 client interviews with interviews 

continuing daily, capturing and reviewing drone videos of the Mill and Catawba River, and 

utilizing other tools and resources.  This has uncovered more problems at the Mill and with 

Defendants’ operations, including: 

a. Starting up the converted Mill without adequate steam stripper capacity to 

destroy hydrogen sulfide and other TRS compounds in the foul condensate;  

b. Starting up the converted Mill with a malfunctioning and compromised 

wastewater treatment plant that was not capable of converting hydrogen sulfide 

and other TRS compounds to innocuous substances but instead released them 

to the atmosphere and surrounding communities;  

c. Continuing to operate the Mill at full production capacity with knowledge that 

the steam stripper and wastewater treatment plant were not adequate to prevent 

hydrogen sulfide, TRS and other odor-causing chemicals to be released to the 

surrounding communities;  

d. Monitoring air emissions at the Mill’s fence-line and in the communities for 
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only hydrogen sulfide while their own consultant’s report acknowledged that 

less than ten percent of the TRS chemicals emitted to the air and to the 

communities from the wastewater treatment was hydrogen sulfide;  

e. Installing only three fence-line hydrogen sulfide monitors to assess 6 miles 

around the Mill, leaving large gaps of coverage; 

f. Having only five community hydrogen sulfide monitors currently assessing an 

area of more than 30 square miles, leaving an additional 235 square miles from 

where thousands of odor complaints have been lodged with DHEC completely 

unmonitored, and an additional 233 square miles where at least one complaint 

was filed with DHEC without any monitoring (see Exhibit E, Figure showing 

Air Monitoring Stations and Odor Complaints); 

g. Continuing to use unlined wastewater treatment plant lagoons and holding 

ponds that appear to be leaking massive amounts of dissolved solids, sulfate 

and organic compounds to the groundwater that flows into the adjacent Catawba 

River; 

h. Purchasing the Mill in December 2018 with full knowledge that there were at 

least 40 recognized environmental conditions on the Mill’s property that would 

require investigation and potential cleanup, including dioxin-laden sludges in 

wastewater sludge lagoons and holding ponds, an industrial landfill with 

elevated concentrations of 1,1 dichloroethane in the groundwater, another 

landfill that had uncovered drums and odors, and a sludge lagoon with observed 

seepage. Defendant entered into a contract with DHEC in December 2018 

agreeing to assess and remediate these and other environmental conditions on 
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the Mill property.  On information and belief, Defendants have not remediated 

these recognized environmental conditions and they have or will result in 

hazardous and toxic substances contaminating the air, groundwater, and the 

Catawba River; and  

i. Continuing to violate its NPDES Permit that governs its wastewater treatment 

plant and discharge to the Catawba River.  

Defendants’ Wrongful Conduct 

91. If Defendants properly designed, operated, maintained, and managed the Mill, 

including its wastewater treatment plant, after the conversion, the Mill’s systems would collect, 

capture, and destroy the hydrogen sulfide and other pollutants and contaminants produced by 

operation of the Mill to prevent their escape into the ambient air, water, and surrounding 

community. 

92. Defendants have failed to adequately collect, capture, and destroy the hydrogen 

sulfide and other pollutants and contaminants generated at the Mill, improperly allowing emissions 

of the hydrogen sulfide and other pollutants and contaminants to escape the Mill and invade the 

homes and properties of the Plaintiffs and the Class members, causing them harm and damages. 

93. Defendants have a duty to control the Mill’s emission of the hydrogen sulfide and 

other pollutants and contaminants.  As such, Defendants must operate and maintain the Mill in a 

way that adequately captures, controls, and mitigates the emission of the hydrogen sulfide and 

other pollutants and contaminants by implementing reasonably available mitigation, elimination, 

and control systems. 

94. Defendants have failed to utilize and/or employ adequate mitigation strategies, 

processes, and technologies to prevent and control the hydrogen sulfide and other pollutants and 
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contaminants from escaping the boundaries of the Mill and impacting the Catawba River, the 

surrounding properties, and people within the Class Area. 

95. Defendants’ wrongful actions and omissions include, but are not limited to: 

a) Utilizing inadequate systems when manufacturing their products, including the 

mismanagement of raw ingredients and byproducts; 

b) Operating and maintaining a manufacturing process that inadequately captures, 

controls, and/or mitigates the hydrogen sulfide and other pollutants and contaminants. 

c) Failing to use proper or adequate equipment to abate emissions of hydrogen sulfide 

and other pollutants and contaminants, such as steam strippers, incinerators, and 

wastewater treatment processes; 

d) Failing to adequately treat and destroy the exhaust produced through commercial 

operations prior to emitting it into the ambient air; 

e) Failing to develop and/or implement an adequate odor prevention and abatement 

plan; 

f) Failing to utilize other odor prevention, elimination, and mitigation measures and 

technology available to New-Indy; and 

g) Increasing production levels while knowing the Mill does not have the equipment, 

systems, or measures in place to adequately manage the resulting higher levels of wastes, 

including foul condensate that contains the hydrogen sulfide and other pollutants and 

contaminants. 

h) Other failures revealed during discovery.  

96. As a result, the Plaintiffs’ and putative Class’s properties have been, and continue 

to be, physically invaded by noxious odors and polluted wastewater from the Mill. 
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97. These hydrogen sulfide and other pollutants and contaminants have interfered with 

activities in the surrounding areas, and they have precluded the use and enjoyment of private and 

public spaces in those areas and caused harm and damages to people within the Class Area. 

CLASS ACTION ALLEGATIONS

98. EPA and DHEC have been cataloging and mapping citizen complaints starting in 

March 2021.  The number of complaints is “unprecedented” amount.  See Exhibit A, DHEC Order, 

¶5.   

99. DHEC’s website includes “odor report maps” showing, month by month, the 

location of residents who filed a report with DHEC.3

March 2021

Figure 1, Exhibit F. 

3 https://scdhec.gov/environment/environmental-sites-projects-permits-interest/new-indy-odor-
investigation
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April 2021

Figure 2,  Exhibit F. 

May 2021

Figure 3, Exhibit F 
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June 2021

Figure 4, Exhibit F 

July 2021

Figure 5, Exhibit F 

100. While the EPA has reported that complaints have been lodged by residents as far 
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as 30 miles away from the Mill, the vast majority of complaints fall within 20 mile radius of the 

Mill.  See Exhibit B, EPA Order, ¶1.  

Figure 6, Exhibit F 

101. Plaintiffs bring this action as a class action under Fed. R. Civ. P. 23 on behalf of 

the following Class: 

All persons who, from November 1, 2020 to the present, owned, leased, resided on 

property, or had a beneficial interest in property, up to 20 miles from the Mill (the “Class 

Area”). 
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Excluded from the Class are (1) any person with an ownership interest in 

Defendants; (2) any current or former officer or director of Defendants; (3) any current or 

former employee of Defendants for any potential exposure during their employment; (4) 

persons who have entered into separate settlement agreements with Defendants related to 

claims similar to those claims made in this action; (5) the legal representatives, successors, 

or assigns of Defendants; and (6) any federal, state, or local governmental agencies and 

any judges who have decided some or all issues in the case, any persons related to a judge 

in a manner that would disqualify the judge from hearing the case, and any chambers staff 

working for the assigned judge or other courthouse staff who perform tasks relating to this 

matter.  

102. A class definition defined by a radius of 20 miles from the plant bears a strong 

relationship with the location of resident complaints submitted to DHEC, and is consistent with 

the likely dispersion of pollutants from the Defendants’ mill.   

103.   Plaintiffs reserve the right to revise the Class definition and Class Area based on 

facts developed through the continued litigation of this action, including expert investigation and 

discovery from, among other sources, Defendants, DHEC, and the EPA, as well as air monitoring 

and modeling data.  In particular, the class definition may amended, expanded or contracted in 

certain regions based upon expert evaluation of prevailing wind patterns, emissions factors 

obtained through discovery and other relevant considerations. Additionally, as this problem is 

ongoing in nature, the class definition may require future revision based upon the Defendants’ 

continued emissions.  

104. This action is proper for Class treatment under Fed. R. Civ. P. 23.  While the exact 

number and identities of other Class members are unknown to Plaintiffs at this time, Plaintiffs are 
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informed and believe that there are many thousands of Class members.  Approximately 625,000 

people are estimated to live within 20 miles of the Mill.  Thus, the Class members are so numerous 

that individual joinder of all Class members is impracticable. 

105. Common questions of law and fact arise from Defendants’ conduct described 

herein.  

106. Such questions are common to all Class members and predominate over any 

questions affecting individual Class members. These include: 

a. Defendants’ production of hydrogen sulfide and other noxious air and water 

pollutants and contaminants, and Defendants’ release of those pollutants and contaminants 

into the ambient air and the Catawba River; 

b. Defendants’ violation of applicable federal and state laws, regulations, and permits 

relating to hydrogen sulfide and other noxious air and water pollutants and contaminants; 

c. Findings and determinations made by the EPA regarding Defendants’ operation of 

the Mill; 

d. Finding and determinations made by DHEC regarding Defendants’ operation of the 

Mill; 

e. Enforcement actions by EPA and by DHEC against Defendants; 

f. Whether Defendants’ actions constitute actionable misconduct as set forth in this 

complaint; 

g. Whether, and to what extent, injunctive relief should be imposed on Defendants to 

prevent such conduct in the future; 

h. Whether, and to what extent, Class members have suffered and continue to suffer 

damages that include contamination of their air and water, requiring upgrades, changes, 
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and additions to the Mill’s wastewater treatment facilities, property, methods, testing, 

monitoring, and operations, as well as remediation of all affected air and water.     

i. Whether the Class members have sustained damages as a result of Defendants’ 

wrongful conduct; and 

j. The appropriate measure of damages or other relief. 

107. Plaintiffs’ claims are typical of those of the Class members because Plaintiffs and 

the other Class members sustained damages arising out of the same wrongful conduct, as detailed 

herein.  Plaintiffs and Class members sustained similar injuries arising out of Defendants’ 

wrongful conduct. The injuries of the Class members were caused directly by Defendants’ 

wrongful conduct. 

108. In addition, the factual background of Defendants’ misconduct is common to all 

Class members and represents a common misconduct resulting in injury to all Class members. 

Plaintiffs’ claims arise from the same practices and course of conduct that give rise to the claims 

of Class members and are based on the same legal theories. 

109. Plaintiffs will fairly and adequately represent and pursue the interests of the Class. 

Plaintiffs understand the nature of their claims herein, have no disqualifying conditions, and will 

vigorously represent the interests of the Class members. Neither Plaintiffs nor Plaintiffs’ counsel 

have any interests that conflict with or are antagonistic to the interests of the Class members. 

110. Plaintiffs have retained competent and experienced environmental class action 

attorneys to represent her interests and those of the Class members. Plaintiffs and Plaintiffs’ 

counsel have the necessary financial resources to litigate this class action adequately and 

vigorously. Plaintiffs and counsel are aware of their fiduciary responsibilities to the Class members 

and will diligently discharge those duties by vigorously seeking the maximum possible recovery 
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for them. 

111. The prerequisites of maintaining a class action pursuant to Fed. R. Civ. P. 23(b)(1) 

are met, as the prosecution of separate actions by members of the Class would create a risk of 

establishing inconsistent rulings or incompatible standards of conduct for Defendants. 

Additionally, individual actions may be dispositive of the interest of all members of the Class, 

although certain Class members are not parties to such actions. 

112. The prerequisites of maintaining a class action pursuant to Fed. R. Civ. P. 23(b)(2) 

are met, as Defendants have acted and refused to act on grounds that apply generally to the Class 

as a whole, and Plaintiffs seek, inter alia, equitable remedies with respect to the Class as a whole. 

As such, final injunctive and declaratory relief with respect to Defendants is appropriate for the 

Class as a whole.  

113. The prerequisites to maintaining a class action pursuant to Fed. R. Civ. P. 23(b)(3) 

are met, as questions of law or fact common to the Class predominate over any questions affecting 

only individual members, and a class action is superior to other available methods for fairly and 

efficiently adjudicating the controversy.  It is desirable for the efficiency of the parties and the 

Court to concentrate the litigation of the claims in this forum and provide for single adjudications 

of common issues. Furthermore, the adjudication of this controversy through a class action will 

avoid the potentially inconsistent and conflicting adjudications of the claims asserted herein. 

FIRST CAUSE OF ACTION 
PRIVATE NUISANCE

114. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim. 

115. Plaintiffs bring these claims on behalf of themselves and the other members of the 

Class for an injunction and damages for private nuisance under South Carolina law. 
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116. Defendants have failed to operate the Mill pursuant to, and in compliance, with the 

requisite licenses, permits, certifications, authorizations and standards applicable under state and 

federal law.  

117. Plaintiffs’ properties, as well as those of the proposed Class Members been 

contaminated by the aforementioned discharges, releases, and emissions of pollutants, 

contaminants, and other harmful substances by Defendants. 

118. The Defendants’ operation of the Mill has directly and proximately caused 

contamination of Plaintiffs’ and the proposed Class Members’ properties, air and waterways with 

pollutants, contaminants, and other harmful substances. 

119. The Defendants’ operation of the Mill has, via the contamination of Plaintiffs’ and 

the proposed Class Members’ properties, air and waterways with pollutants, contaminants, and 

other harmful substances, directly and proximately inflicted material injury and great annoyance 

upon Plaintiffs’ and the proposed Class Members.  

120. The Defendants’ operation of the Mill  has directly and proximately caused 

contamination of Plaintiffs’ and the proposed Class Members’ properties air and waterways with 

pollutants, contaminants, and other harmful substances and constitutes an unreasonable and 

substantial invasion of Plaintiffs’ and the proposed Class Members’ use and enjoyment of their 

properties in that they can no longer use and enjoy their properties and air for the same purposes 

and to the same extent as they could prior to the contamination caused by Defendants.  

121. The Defendants’ operation of the Mill has directly and proximately caused 

contamination of Plaintiffs’ and the proposed Class Members’ properties and air with pollutants, 

contaminants, and other harmful substances and constitutes an unreasonable and substantial 

invasion of Plaintiffs’ and the proposed Class Members’ health and comfort in the use and 
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enjoyment of their properties.  

122. The contamination of Plaintiffs’ and the proposed Class Members’ properties and 

air with pollutants, contaminants, and other harmful substances, constitutes an unreasonable and 

substantial interference with Plaintiffs’ and the proposed Class Members’ health and comfort 

Plaintiffs’ and the proposed Class Members’ use and enjoyment of their properties in that they can 

no longer use and enjoy their properties and air for the same purposes and to the same extent as 

they could prior to the contamination caused by Defendants.  

123. The pollution and contamination constitute a nuisance, which has resulted in the 

injuries and damages to Plaintiffs and proposed Class Members described herein. 

124. Defendants’ conduct is the legal and actual cause of the intentional, unreasonable, 

negligent, and/or reckless invasion of Plaintiffs’ interests in the private use and enjoyment of their 

property. 

125. Plaintiffs and Class members therefore are entitled to recover compensatory 

damages, consequential damages, punitive damages, attorneys’ fees and costs, an injunction 

enjoining New Indy’s conduct, and any other relief the Court deems appropriate. 

SECOND CAUSE OF ACTION
NEGLIGENCE, GROSS NEGLIGENCE, RECKLESSNESS, & WILLFUL CONDUCT 

126. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

127. Defendants are liable for common law negligence as they have breached duties and 

thereby directly and proximately caused the pollution and contamination of Plaintiffs’ and the 

proposed Class Members’ properties, including where Plaintiffs and the proposed Class Members 

live frequent, and/or otherwise enjoy beneficial interests.

128. Defendants are liable for common law negligence as they have breached duties and 
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polluted and contaminated Plaintiffs’ and the proposed Class Members’ properties, directly and 

proximately causing damage to those properties.

129. Defendants are liable for common law negligence as they have breached duties and 

polluted and contaminated Plaintiffs’ and the proposed Class Members’ properties, directly and 

proximately causing personal injuries to Plaintiffs and the proposed Class Members.  

130. Defendants have been designated as the discharging source of undesirable level of 

air and water pollutants and contaminants, and as responsible party for the contamination  of 

property where Plaintiffs and the proposed Class Members live, visit, frequent, and/or otherwise 

enjoy beneficial interests, and as such, Defendants knew or should have known that their failure 

to use reasonable care in controlling, monitoring, maintaining and operating the Mill and in 

collecting, using, storing, disposing of, and causing to be disposed of chemicals, pollutants, 

contaminants and other harmful substances, would create and has created actual harm to the 

persons, animals, and lands of others, including from the foul condensate stream to the ASB in the 

wastewater treatment facility and the environment in and around the site. 

131.  Defendants knew or should have known that there existed and still exists, a 

certainty of harm to others, including Plaintiffs, that would result from the disposing, discharging, 

depositing, releasing, and allowing the release of these chemicals, pollutants, contaminants, and 

other harmful substances, from the foul condensate stream of waste water into the ambient air, 

water, and the environment in and around the community, area, and region in which Plaintiffs and 

the proposed Class Members live, visit, frequent, and/or otherwise enjoy beneficial interests in 

property. At all times material herein, each Defendant was under a duty to act with due and 

reasonable care as imposed by law.   

132. At all times relevant, each Defendant had the strictest duty of care to conduct itself 
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in a safe and reasonable manner.   

133. At all times relevant, each Defendants owed a duty of care to Plaintiffs and the 

proposed Class  Members to prevent the generation and emission of harmful pollutants, consistent 

with industry standards and other requirements discussed herein, including but not limited to Kraft 

Paper Mills, Standards of Performance for New Stationary Sources, 41 Fed. Reg. 42012 (Sept. 24. 

1976), and to ensure that its systems and networks, and the personnel responsible for them, 

adequately prevented the creation and emission of harmful pollutants onto the properties of the 

Plaintiffs and Class members. 

134. At all times relevant, each Defendant also owed duties to Plaintiffs and the 

proposed Class Members through, inter alia, the following statutes, regulations, standards and 

permits: 

a. Pursuant to S.C. Regulation 61-62.5, Standard 7, Defendants owed a duty to not 

implement Facility modifications or operational changes at the Mill which would 

result in a “significant net increase” of hydrogen sulfide emissions;  

b. Pursuant to the Mill’s National Pollutant Discharge Elimination System (NPDES) 

Permit No,. SC0001015, Defendants owed a duty to use best management practices 

normally associated with the proper operation and maintenance of a wastewater 

treatment plant, any sludge storage or lagoon areas, transportation of sludges, and 

all other related activities to ensure that an undesirable level of odor does not exist; 

and 

c. Pursuant to 42 U.S.C. §§ 7401, 7602, 7603 and 7604, Defendants owed a duty to 

not operate the Mill in a manner which directly caused the emission of hydrogen 

sulfide and other airborne contaminates into the ambient air at levels which 
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adversely affected the comfort, well-being and health of Plaintiffs and the proposed 

Class Members. 

124. Each Defendant violated its duty of care negligently by failing to act with 

reasonable care by operating the Mill and preventing the pollution and contamination.  

125. Both Defendants violated their respective duties of due care, and said violations 

were grossly negligent, willful and wanton, reckless, and calculated to cause grievous bodily harm 

to human beings and property, including Plaintiffs, with Defendants conscious of how their 

respective and collective conduct invaded Plaintiffs’ rights and would likely cause the foreseeable 

and resulting injuries and damages. 

126.  Plaintiffs and the proposed Class Members have in the past and will in the future 

sustain damages as a result of Defendants’ respective and collective negligence, gross negligence, 

willful and wantonness, and recklessness in failing to prevent the contamination of their properties 

by negligently failing to contain and properly remediate the pollutants, contaminants, and other 

harmful substances.    

127.   As a proximate result of Defendants’ carelessness and negligence, the aforesaid 

conduct caused severe injury to Plaintiffs and the proposed Class Members and thereby directly 

and proximately caused Plaintiffs and proposed Class Members  to sustain damages and injuries 

as herein alleged. 

128.  Defendants each had and still have a clear duty to prevent the pollution and 

contamination, to subsequently ameliorate the effects of the pollution and contamination in the 

community and waters of the State, and lastly, to prevent further and continuing pollution and 

contamination of Plaintiffs’ air and waters of the State.

129. Defendants knew that their increased production, production changes, facility 
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modifications, and other operational changes would result in increased hydrogen sulfide emissions 

from the Mill into the air and the increased discharge of wastewater into the Catawba River.

130. Defendants knew that their current steam stripper was insufficient to handle the 

concentrations of foul condensate being produced by Defendants’ production, production changes, 

facility modifications, and other operational changes.

131. However, Defendants have failed to act with the due care owed to Plaintiffs  and 

the proposed Class Members, thereby violating the aforementioned duties owed to Plaintiffs and 

the proposed Class Members, directly and proximately causing harm to by:

a. Creating an unreasonable interference with Plaintiffs’ and the Class Members’ use 

of their properties; 

b. Physically invading and harming Plaintiffs’ and the Class Members’ properties; 

c. Physically harming Plaintiffs and the Class Members themselves; and;

d. In such other particulars as the evidence may show.  

135. Plaintiffs are entitled to recover general, special, and punitive damages as a result 

of the negligence, gross negligence, willful and wantonness, and recklessness of Defendants’ acts 

and omissions, inclusive of, but not limited to, the damages delineated in this complaint for 

personal injury and fear of illness, economic and property damage, loss of enjoyment of life, an 

injunction enjoining New Indy’s conduct, and remediation.  

THIRD CAUSE OF ACTION 
NEGLIGENCE PER SE

136.  Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

137. Defendants have negligently violated the Federal Clean Air Act, the Federal Clean 
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Water Act, the Federal Solid Waste Disposal Act, as amended by the Resource Conservation and 

Recovery Act, related federal and state regulations, and related federal and state permits. 

138. All times relevant, each Defendant owed duties to Plaintiffs and the proposed Class 

Members through, inter alia, the following statutes, regulations, standards and permits: 

a. Pursuant to S.C. Regulation 61-62.5, Standard 7, Defendants owed a duty to  not 

implement Facility modifications or operational changes at the Mill which would 

result in a “significant net increase” of hydrogen sulfide emissions;  

b. Pursuant to the Mill’s National Pollutant Discharge Elimination System (NPDES) 

Permit No,. SC0001015, Defendants owed a duty to use best management practices 

normally associated with the proper operation and maintenance of a sludge 

wastewater treatment site, any sludge storage or lagoon areas, transportation of 

sludges, and all other related activities to ensure that an undesirable level of odor 

does not exist; and 

c. Pursuant to 42 U.S.C. §§ 7401, 7602, 7603 and 7604, Defendants owed a duty to 

not operate the Mill in a manner which directly caused the emission of hydrogen 

sulfide and other airborne contaminates into the ambient air at levels which 

adversely affected the comfort, well-being and health of Plaintiffs and the proposed 

Class Members. 

139. Plaintiffs and Class Members are members of the classes of persons the foregoing 

statutes and regulations are intended to protect. 

140. The essential purposes of these statutes are to protect from the same or similar kind 

of harm inflicted upon Plaintiffs and Class members as a direct and proximate result of Defendants’ 

breach of those statutory and regulatory duties. 
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141. Since the Plaintiffs are members of the public that utilize the air covered by the 

Federal Clean Air Act, Clean Water Act, Solid Waste Disposal Act, as amended by the Resource 

Conservation and Recovery Act, and related federal and state regulations, and federal and state 

permits, they are clearly protected.   

142. Therefore, Defendants owed and continue to owe Plaintiffs and the Cass Members 

a duty of care not to contaminate their air, water and property, the most basic of human necessities 

and resources. 

143. Defendants each have clearly breached this duty of care by failing to halt the 

production of pulp, containerboard, linerboard, brown paper, white paper, and other materials that 

produce hazardous, irritating, noxious, corrosive, sensitizing, odorous, extremely flammable and 

contaminating substances into the air, water, and surrounding environment. Instead, Defendants 

have continued their increased production of products to continue their increase in profits. 

Consequently, the second element of negligence per se is satisfied.   

144. Defendants have further clearly breached their respective duty of care by (1) 

discharging pollutants,  contaminants, and/or other harmful substance(s) into the ambient air and 

waterways that cause an undesirable level; (2) discharging into the environment of the State 

organic or inorganic matter, that is outside of compliance with a permit issued by DHEC; (3) 

making a new outlet or source and/or increasing the discharge from existing outlets or sources of 

air and water pollutants, contaminants, and other harmful substances into the ambient air and 

waters of the State, without first making an application to do so to DHEC; (4) failing to halt the 

discharge of air and water pollutants, contaminants, and other harmful substances into the 

environment of the State, in such a manner or quantity as to cause pollution; (5) violating federal 

laws including the Clean Air Act, the Clean Water Act, and the Solid Waste Disposal Act, as 
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amended by the Resource Conservation and Recovery Act and related regulations; and (6) 

violating their federal and state permits; consequently, the second element of negligence per se is 

further satisfied.  

145. Defendants are liable under negligence per se for violating the Act, federal laws 

including the Clean Air Act, Clean Water Act, the Solid Waste Disposal Act, as amended by the 

Resource Conservation and Recovery Act, and related regulations, and their federal and state 

permits.   

146. Defendants have failed to cure their wrongful conduct. 

147. Defendants have continued to operate their new outlet and/or increased discharge 

from existing outlets into the ambient air and waters of the State, without making an application 

and receiving the required permits to do so. 

148. Plaintiffs and the proposed Class Members are entitled to recover general, special, 

and punitive damages as a result of the negligence per se arising from Defendants’ conduct 

inclusive of, but not limited to, the damages delineated in this complaint for personal injury and 

fear of illness, economic and property damage, loss of enjoyment of life, an injunction enjoining 

New Indy’s conduct, and remediation. 

ECONOMIC DAMAGES AND PROPERTY DAMAGE 

149. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

150. Plaintiffs at all times herein mentioned, had interest or title in their properties and 

the right to quiet and useful enjoyment thereof, as well as their surrounding living environment, 

including the air and water.   

151. As a direct and proximate result of the wrongful conduct of Defendants, pollutants, 
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contaminants, and other harmful substances have infiltrated and irreparably damaged Plaintiffs’ 

interest in their properties. 

152. As a direct and proximate result of said wrongful conduct, Plaintiffs have suffered 

economic damages including, but not limited to, the loss of use of property, denial of useful and 

quiet enjoyment of property, diminution in the fair market value of the property, impairment of 

the salability of property, property damage, and losses related to the pollution and contamination, 

all of which have caused said property to be stigmatized.

PERSONAL INJURY AND FEAR OF ILLNESS 

153. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

154. As a further direct and proximate result of the Defendants’ negligence, Plaintiffs 

and the proposed Class Members have suffered, and will continue to suffer, pain, discomfort, 

anxiety, fear, worries, stress, and mental and emotional distress, in an amount to be set forth 

according to proof at trial.   

155. Plaintiffs are informed, believe, and therefore allege that they have and/or will 

suffer personal injury and medical expenses due to their exposure to the contaminated air and 

water. 

156. The levels of certain pollutants and contaminants emitted by and released by 

Defendants, including hydrogen sulfide and methyl mercaptan, that have invaded the air and water 

in the community, area, and region in which Plaintiffs live, work, visit, frequent, and/or otherwise 

enjoy, ultimately contaminating the air and water, have been medically proven to lead to certain 

types of illness.     

157. Plaintiffs and the proposed Class Members have been and continue to be exposed 
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to such illness-causing pollutants and contaminants through breathing and being generally exposed 

to the contaminated air and water.   

158. Plaintiffs’ and the proposed Class Members emotional stress, worries, and anxieties 

about developing illness due to New-Indy’s tortious conduct are proven to be reasonable, and thus, 

compensable. 

REMEDIATION 

159. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

160. As a direct and proximate result of the wrongful conduct of Defendants, Plaintiffs 

have suffered and continue to suffer damages that include contamination of Plaintiffs’ air and 

water, requiring upgrades, changes, and additions to the Mill’s air pollution control and wastewater 

treatment facilities, property, methods, testing, monitoring, and operations, as well as remediation 

of all affected air and water.     

LOSS OF ENJOYMENT OF LIFE 

161. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim.

162. Damages for the loss of enjoyment of life are separate and apart from pain and 

suffering damages and compensate Plaintiffs for limitations on their ability to participate in and 

derive pleasure from the normal activities of “daily life” or their inability to pursue “talents, 

recreational interests, hobbies, or avocations.”  In the past, courts have held that the diminishment 

of pleasure resulting from the loss of use of one of the senses qualifies as loss of the enjoyment of 

life.  See Boan v. Blackwell 343 S.C. 498, 501 (S.C. 2001). 

163. As a result of Defendants’ aforementioned tortious conduct, Plaintiffs cannot safely 
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breathe the air around them; they cannot experience, enjoy, or use the water around them; they 

cannot go about their normal lives; and they cannot live on and enjoy their homes, property, yards, 

and the outdoors as a result because they are subject to toxic, noxious odors, and do not have clear, 

clean air or water.   

164. As a direct and proximate result of Defendants’ conduct alleged herein, Plaintiffs 

have lost the enjoyment of residing in their own homes, as well as living in and enjoying their 

communities and environment.   

PRELIMINARY AND PERMANENT INJUNCTION 
TO CEASE POLLUTION AND REMEDIATE THE ENVIRONMENT 

165. Each and every allegation of this complaint is incorporated herein as fully as if 

repeated verbatim. 

166. An injunction should issue to prevent Defendants from producing, releasing, 

spraying, emitting, dispersing, discharging, or otherwise engaging in conduct that causes a release 

or emission of hydrogen sulfide and other pollutants, contaminants, and harmful substances into 

areas in which Plaintiffs and the proposed Class Members live, visit, frequent, and/or otherwise 

enjoy beneficial interests in property, by entering an Order requiring Defendants: 

a. To immediately cease and desist, or substantially reduce, the production of 

containerboard and other paper products; 

b. To immediately cease and desist the production, release, spray, emission, 

discharge and/or dispersion of hydrogen sulfide and other pollutants, contaminants, and 

harmful substances from the Mill into the air and/or water surrounding, in, or adjacent to 

areas Plaintiffs and the proposed Class Members live, visit, frequent, and/or otherwise 

enjoy beneficial interests in property; 

c. To immediately become compliant with any and all applicable federal, state, 
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and local laws, regulations, permits, licenses, and orders related to of the production, 

release, spray, emission, discharge and/or dispersion of hydrogen sulfide and other 

pollutants, contaminants, and harmful substances into the air and/or water surrounding, in, 

or adjacent to the area in which Plaintiffs and the proposed Class Members, work, visit, 

frequent, and/or otherwise enjoy beneficial interests in property.; 

d. To immediately make, perform, conduct, or otherwise engage in any and all 

the construction, renovations and/or operational changes to the Mill necessary to become 

compliant with any and all applicable federal, state, and local laws, statutes, ordinances, 

regulations, permits, licenses, and orders related to of the production, release, spray, 

emission, discharge and/or dispersion of hydrogen sulfide and other pollutants, 

contaminants, and harmful substances into the air and/or water surrounding, in, or adjacent 

to the area  Plaintiffs and the proposed Class Members live, visit, frequent, and/or otherwise 

enjoy beneficial interests in property., and to correct, remedy, cease, and counteract all 

pollution and contamination caused by the Mill’s operation to date; and 

e. To perform any other act or action that the discovery may reveal to address 

New-Indy’s conduct causing pollution and contamination by the Mill’s operations. 

167. To obtain an injunction, Plaintiffs must demonstrate that the relief requested is 

reasonably needed to preserve the parties’ rights during the litigation and that they (1) would suffer 

irreparable harm if the injunction is not granted; (2) that they will likely succeed on the merits of 

the litigation; and (3) there is an inadequate remedy at law. 

168. Plaintiffs and the proposed Class Members will suffer irreparable harm if an 

injunction does not issue in that they will: 

a. Continue to suffer any and all adverse health effects caused by Defendants’ 
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production, release, spray, emission, discharge and/or dispersion of hydrogen sulfide and 

other pollutants, contaminants, and harmful substances into the air and/or water 

surrounding, in, or adjacent to in the area in which Plaintiffs and the proposed Class 

Members live, visit, frequent, and/or otherwise enjoy beneficial interests in property; and 

b. Continue to suffer the loss of the use and enjoyment of their property caused 

by Defendants’ nuisance and trespass related to the Mill’s production, release, spray, 

emission, discharge and/or dispersion of hydrogen sulfide and other pollutants, 

contaminants, and harmful substances into the air and/or water surrounding, in, or adjacent 

the area in which Plaintiffs and the proposed Class Members live, visit, frequent, and/or 

otherwise enjoy beneficial interests in property.. 

169. Plaintiffs will likely succeed on the merits of their claim because: 

a. Defendants are liable under negligence per se for violating federal and state 

air, water and waste pollution control laws and regulations including the Clean Air Act, 

Clean Water Act, the Solid Waste Disposal Act, as amended by the Resource Conservation 

and Recovery Act, as well as federal and state permits issued under such laws and 

regulations; 

b. As a result of Defendants’ negligence, gross negligence, willful and 

wantonness, and recklessness in failing to prevent the pollution and contamination of the 

State’s air and waters used by Plaintiffs and the proposed Class Members and by 

negligently failing to contain and properly remediate the source of such pollution, and the 

proposed Class Members have sustained damages and injuries as herein alleged; 

c. Defendants’ pollution and contamination constitutes a nuisance, which has 

resulted in the injuries and damages to Plaintiffs and Plaintiffs’ properties described herein; 
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d. Defendants have engaged in an intentional, unreasonable, negligent, and/or 

reckless invasion of Plaintiffs’ and the proposed Class Members’ interests in the private 

use and enjoyment of their property, constituting a trespass as described herein; and  

170. Absent a Court Order enjoining Defendants’ conduct, Plaintiffs and the proposed 

Class Members have no adequate remedy to immediately prevent Defendants from the producing, 

releasing, spraying, emitting, discharging and/or dispersing hydrogen sulfide and other pollutants, 

contaminants, and harmful substances into the air and/or water surrounding, in, or adjacent to the 

area in which Plaintiffs and the proposed Class Members live, visit, frequent, and/or otherwise 

enjoy beneficial interests in property, as legal relief in the form of money damages is insufficient 

to prevent the Defendants from continuing their conduct.

171. Plaintiffs are entitled to preliminary and permanent injunctive relief, enjoining 

Defendants from the producing, releasing, spraying, emitting, discharging and/or dispersing 

hydrogen sulfide and other pollutants, contaminants, and harmful substances into the air and/or 

water surrounding, in, or adjacent to the area in which Plaintiffs and the proposed Class Members 

live, visit, frequent, and/or otherwise enjoy beneficial interests in property.

PRAYER FOR RELIEF 

Accordingly, Plaintiffs request the following relief, on behalf of themselves and the 

proposed Class Members: 

1. Injunctive relief as stated in the Third Cause of Action;

2. Diminution in value of the Plaintiffs’ and proposed Class Members’ properties;

3. Costs associated with the cleanup of the Plaintiffs’ and Class Members’ properties 

and restoring them to a condition free of contamination; 

4. Past and future out of pocket expenses in procuring air filtering, air cleaning, water 
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filtering, and water supply services, products, and resources;

5. Past and future physical pain and suffering, disease, and illness;

6. Past and future reasonable and necessary medical expenses, including costs for 

future medical surveillance necessary to detect latent medical conditions caused by the 

Defendants’ conduct;

7. Full compensation for the inconvenience, annoyance, and damage to Plaintiffs’ 

quality and enjoyment of life;

8. Past and future mental suffering associated with the fear, stress, and anxiety arising 

out of the increased risk of developing illness and disease in the future as a result of Plaintiffs 

exposure to pollutants, contaminants, and other harmful substances;

9. Past and future mental suffering associated with the fear of contracting illness;

10. Punitive damages as provided by S.C. Code Ann. § 15-32-510

11. Pursuant to Fed. R. Civ. P. 23, certification of the proposed Class and designation 

of Plaintiffs as representatives of the proposed Class and Plaintiffs’ counsel as Class Counsel; and

12. Any and all other damages which have arisen or may arise in the future which are 

presently unnamed.

JURY DEMAND 

to Fed. R. Civ. P. 38. 

DATED:  December 15, 2021 Respectfully submitted, 

MOTLEY RICE, LLC  

/s/ T. David Hoyle  

Plaintiffs respectfully demand a trial by jury on all issues raised in the Complaint, pursuant 

Joseph F. Rice (Fed. ID No. 3445) 
Fred Thompson, III (Fed. ID No. 4081) 
T. David Hoyle (Fed. ID No. 9928) 
jrice@motleyrice.com

0:21-cv-01480-SAL     Date Filed 12/15/21    Entry Number 49     Page 52 of 54



53 

fthompson@motleyrice.com
dhoyle@motleyrice.com
MOTLEY RICE LLC 
28 Bridgeside Blvd. 
Mt. Pleasant, South Carolina 29464 
(843) 216-9000 

/s/ Ben P. Leader 
Thomas E Pope (Fed ID No. 4947) 
Ben P. Leader (Fed ID No. 11923) 
Elrod Pope Law Firm 
P.O. Box 11091  
Rock Hill, SC 29731 
803-324-7574 
tpope@elrodpope.com
bleader@elrodpope.com

/s/ Leonidas Stavrinakis 
Leonidas E. “Leon” Stavrinakis  
(Fed ID No. 6552) 
Stavrinakis Law Firm 
1 Cool Blow Street, Suite 201 
Charleston, SC 29403 
843-724-1060 
leon@lawleon.com

Philip C. Federico 
Brent P. Ceryes 
Admitted Pro Hac  
Schochor, Federico and Staton, P.A. 
1211 St. Paul Street 
Baltimore, Maryland 21202 
410-234-1000 
pfederico@sfspa.com

Chase T. Brockstedt 
Stephen A. Spence 
Admitted Pro Hac Vice  
Baird Mandalas Brockstedt, LLC 
1413 Savannah Road, Suite 1 
Lewes, Delaware 19958 
302-645-2262 
chase@bmbde.com
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/s/ Richard A. Harpootlian   
Richard A. Harpootlian (Fed. ID No. 1730) 
Christopher P. Kenney (Fed. ID No. 11314) 
Phillip D. Barber (Fed. ID No. 12816) 
RICHARD A. HARPOOTLIAN P.A. 
1410 Laurel Street 
Post Office Box 1090 
Columbia, South Carolina 29202 
Phone (803) 252-4848 
Facsimile (803) 252-4810 
rah@harpootlianlaw.com
cpk@harpootlianlaw.com
pdb@harpootlianlaw.com

Gary V. Mauney (pro hac vice forthcoming) 
N.C. Bar No. 22190 
MAUNEY PLLC 
Two SouthPark Center 
6135 Park South Dr, Suite 510 
Charlotte, NC 28210 
704-945-7185  
(888) 340-3666 (facsimile) 
garymauney@mauneypllc.com 

Attorneys for Plaintiffs and the Class 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

May13, 2021 

SENT VIA ELECTRONIC MAIL 

Mr. Tony Hobson 
Vice President of Manufacturing 
New Indy Catawba, LLC d/b/a/ New Indy Containerboard 
5300 Cureton Road 
Catawba, South Carolina 29704 
tony.hobson@new-indycb.com 

Re: Clean Air Act Section 303 Emergency Order 

Dear Mr. Hobson: 

Pursuant to Section 303 of the Clean Air Act, 42 U.S.C. § 7603, the U.S. Environmental Protection 
Agency is issuing the enclosed Emergency Order (Order), requiring New Indy Containerboard to 
comply with the requirements of said Order, at its facility located at 5300 Cureton FetTy Road in 
Catawba, York County, South Caro.I ina. 

If you have any questions regarding this matter, please contact Todd Russo, Chief, Air Enforcement 
Branch, at (404) 562-9194 or by email at russo.todd(@,epa.1.wv, or have your attorney contact Marirose J. 
Pratt, at ( 404) 562-9023 or by email at pratt.marirose@epa.gov. 

Enclosures 

cc: 
Daniel Mallett, Environmental Manager 
New Indy Containerboard 
dan.mallett@new-indvcb.com 

Pete Cleveland, Technical Manager 
New Indy Containerboard 
pete.clcveland@new-indvcb.com 

Acting Regional Administrator 

Internet Address (URL) http://www.epa.gov 
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Rhonda B. Thompson, Chief 
Bureau of Air Quality, SC DHEC 
thompsrb@dhcc.sc.gov 

Micheal Abraczinskas, Director 
Division of Air Quality, NC DEQ 
Michael .abraczi nskas(a),ncdenr.gov 

Leslie Rhodes, Division Director 
Mecklenburg County Air Quality, LUESA 
Les I ic. rhodes(ci),mcck lenburgcountync. gov 

Scott Hansen, Environmental Director 
Catawba Indian Nation 
Scott.hansen@catawba.com 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

In the matter of 

New-Indy Catawba, LLC d/b/a 
New-Indy Containerboard. 

5300 Cureton Ferry Road 
Catawba, South Carolina 29704 

Respondent. 

Proceeding under Section 303 of 
the Clean Air Ac~ 42 U. S.C. § 7603 

) 
) 
) 
) 
) 
) 
) 
) 

~ 
) 
) 
) 

CLEAN AIR ACT 
EMERGENCY ORDER 

STATEMENT OF AUTHORITY 

This emergency order ("Order") is issued to New-Indy Catawba, LLC ("Respondent") pursuant 

to the authority granted to the Administrator of the United States Environmental Protection Agency 

("EPA") by Section 303 of the Clean Air Act ("CAA" or "the Act"), 42 U.S.C. § 7603 , to protect public 

health or welfare, or the envi ronment. The authority to issue this Order has been delegated by the 

Administrator of EPA to the Regional Administrator for EPA Region 4 ("Regional Administrator") by 

Delegation No. 7-49. This Order is issued by the Regional Admin istrator. 

Section 303 of the Act provides that: 

[T]he Administrator, upon receipt of evidence that a pollution source or 
combination of sources (including moving sources) is presenting an imminent and 
substantial endangerment to public health or welfare, or the environment, may bring suit on 
behalf of the United States in the appropriate United States district court to immediately restrain 
any person causing or contributing to the alleged pollution to stop the emission of air pollutants 
causing or contributing to such pollution or to take such other action as may be necessary. If it is 
not practicable to assure prompt protection of public health or welfare or the environment by 
commencement of such a civil action, the Administrator may issue such orders as may be 
necessary to protect public health or welfare or the environment. Prior to taking any action under 
this section, the Administrator shall consult with appropriate State and local authorities and 
attempt to confirm the accuracy of the information on which the action proposed to be taken is 
based. Any order issued by the Administrator under this section shall be effective upon issuance 
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and shall remain in effect for a period of not more than 60 days, unless the Administrator brings 
an action pursuant to the first sentence of this section before the expiration of that period. 
Whenever the Administrator brings such an action within the 60-day period, such order shall 
remain in effect for an additional 14 days or for such longer period as may be authorized by the 
court in which such action is brought. 

PARTIES BOUND 

1. This Order applies to and is binding upon Respondent, its officers, directors, employees, agents, 

trustees, receivers, successors, assigns, and all other persons, including but not limited to firms, 

corporations, limited liability companies, subsidiaries, contractors, consultants, and lessees acting under 

or on behalf of Respondent in connection with the implementation of this Order. 

2. Respondent shall be responsible and liable for conducting the activities specified pursuant to this 

Order, regardless of who performs the activities. Respondent shall be liable for the conduct of 

employees, agents, contractors, consul tants, or lessees to satisfy the requirements of this Order. 

3. No change in the ownership of the facility affected by this Order or the ownership or corporate 

status of Respondent shall in any way alter, diminish, or otherwise affect the responsibilities of 

Respondent under this Order. Respondent shall provide a copy of this Order to any successor(s) during 

the pendency of this Order. 

FlNDlNGS OF FACT 

The Regional Administrator makes the fo llowing Findings of Fact: 

4. Prior to issuing this Order, EPA consulted with representatives of the State of South Carolina's 

Department of Health and Environmental Control ("DHEC"), of York County, South Carolina, and of 

Mecklenburg County, North Carolina to confirm the accuracy of the information upon which this Order 

is based. 

5. Respondent is a limited liability corporation registered to do business in South Carolina. 

6. Respondent operates a pulp and paper mill located at 5300 Cureton Ferry Road in Catawba, 

South Carolina (the "facility"). A population of approximately 1,696,019 people live within a 30-mile 

2 
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radius of the facility, which includes portions of York, Lancaster, and Chester Counties in South 

Carolina, and Union and Mecklenburg Counties in North Carolina. 

7. The facility is located approximately 10-11 miles south and south west of Indian Land, South 

Carolina and Waxhaw, North Carolina, respectively. The Catawba Indian Nation Reservation is located 

less than 4 miles north of the facility. 

8. After applying for and receiving on July 23, 2019, a state construction permit authorizing 

manufacturing conversions (Construction Permit# 2440-0005-DF), the Respondent shut the facility 

down between September of 2020 and November of 2020, to convert manufacturing operations from 

communication paper products (bleached paper) to containerboard grades (unbleached cardboard or 

brown paper). 

9. Prior to the conversion, Respondent sent more than half of the volume of its foul condensate 

stream, which contained hydrogen sulfide, methyl mercaptan, methanol, and other chemicals, to the 

steam stripper. Respondent was using the steam stripper and incinerator to control its hazardous air 

emissions, which also resulted in the removal of hydrogen sulfide and other chemicals from facility air 

emissions. The Respondent was piping the remainder of its foul condensate to the Aeration Stabilization 

Basin ('·ASB") at a rate of approximately 90 gallons per minute ("gpm"). 

10. After the conversion, when the facility resumed manufacturing operations in November 2020 

(with low production rates), and began higher (but not full) production rates in February 2021, it began 

sending all of its foul condensate stream to the ASB in the wastewater treatment facility (at 

approximately 720-800 gpm), where hydrogen sulfide, methyl mercaptan, methanol and chemicals can 

be volatilized and emitted to the ambient air. This practice is likely to lead to passive air stripping of 

hydrogen sulfide into the ambient air given the high volatility of hydrogen sulfide. 

"' .) 
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11. On April 5, 2021 , DHEC recei ved a permit application from the Respondent requesting the 

removal of a permit production limit to allow for an increase in the production rate at the facility. DHEC 

has not yet acted on that permit application. 

12. Hydrogen sulfide is a flammable, colorless gas that smells like rotten eggs. People usually can 

smell hydrogen sulfide at low concentrations in ambient air ranging from 0.0005 to 0.3 paits per million 

('·ppm") (0.5 to 300 parts per billion ("ppb")). 

13. Inhalation exposures to elevated concentrations of hydrogen sulfide have been shown to cause 

various adverse health effects. These include, but are not limited to, headache, nausea, difficulty 

breathing among people with asthma, and irritation of the eyes, nose, and throat. Whether effects occur 

and their severity depends on the magnitude of exposure, the duration of exposure, and the frequency of 

exposure. 

14. Residents in Fort Mill , Indian Land, Rockhill, and Lancaster, South Carolina, and in Charlotte, 

Matthews, Pineville, and Waxhaw, North Carolina (Lancaster and York Counties in South Carolina, and 

Union and Mecklenburg Counties in North Carolina), have complained of strong odors emanating from 

the facility and reported health effects to DHEC. In DHEC's online database, which was created on 

March I 2, 202 1, and allows specific information to be reported in a descriptor field, the reported health 

effects have included nausea (approximately 740 complaints, including those that reported exposure to a 

"nauseating" odor), headaches including migraines (approximately 650 complaints), nose or throat 

irritation (approximately 370 complaints), and eye irri tation (approximately 360 complaints). Less 

frequently reported symptoms include coughing, difficulty breathing, asthma "flare ups," and dizziness. 

As of April 27, 2021, in the approximately five weeks since the DHEC online database was created, the 

database received approximately 14,000 such complaints, some from residents as far as 30 miles away 

from the facility. In all of 2020, DHEC received approximately five complaints about the facility. 

4 
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15. Residents have also documented on DHEC's online database a wide range of impacts to quality 

of life, personal comfort, and wellbeing. This includes hundreds of instances of lost sleep, a desire to 

stay indoors to avoid odors, and stress and anxiety. For example, many residents noted: that odors are 

noticeable inside their homes (more than 2,000 complaints); that they were woken at night due to the 

odors (more than 600 complaints); and that they did not want to go outside due to the odors (more than 

400 complaints). A sampling of specific quality of life impacts include: " It [the odors] is preventing our 

ability to enjoy our home and community," "We basically cannot enjoy our life," and "We are prisoners 

in our own smelly home." 

16. By April 9, 2021 , O1-IEC was actively investigating the source of the strong odors reported in 

York and Lancaster Counties. DHEC personnel reported experiencing off-site odors on Highway 5, as it 

crosses the Catawba River near the facility, and in neighborhoods several miles away, in Rock Hill , 

Lancaster, and Indian Land, South Carolina. 

17. EPA Region 4 also maintains a database to keep track of complaints submitted by residents who 

live near the facility. During March and April of 2021 , EPA logged 310 complaints. Some complaints 

reported odors and a subset included information on health impacts. The most frequently cited 

symptoms included in the EPA database were headache (80 complaints), burning eyes (52 complaints), 

nausea (40 complaints), and throat irritation (20 complaints). These are the same four health impacts that 

were reported most frequently in the DHEC online database. 

18. On April 14, 2021, at 10:00 a .m., EPA met with the Respondent via video conference to discuss 

the chronology of facility operational changes since Respondent's acquisition of the facility in 

December-of 2018, including the period the facility was shut down between September and November 

of 2020, and the change from steam stripping the foul condensate stream to biological treatment when 

the facility restarted operations in November of 2020. EPA asked the Respondent what would be needed 

to restart the steam stripper, and Respondent committed to looking into this question. 

5 
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19. On April 15, 2021 , while at the facility, EPA discussed with Respondent its foul condensate 

stream, including diagrams of the point of generation of the foul condensate and the foul condensate 

operational path through the facility. The EPA again asked the Respondent for information on when it 

would be able to restart the steam stripper, and the Respondent committed to providing information to 

EPA by the following week. 

20. During the onsite inspection on April l 5, 202 l , duly authorized EPA Region 4 inspectors wore 

4-gas monitors for personal safety that were set to alarm at a low threshold of 10 ppm ( l 0,000 ppb) of 

hydrogen sulfide. One inspector experienced the following hydrogen sulfide readings with the 4-gas . 

monitor \vhile onsite at the facility : 

a. At 11 :07 a.m., on the top of the Post-Aeration Tank, near the guardrail overlooking the tank 

contents, the 4-gas monitor hydrogen sulfide alarm triggered and read 15.9 ppm (15,900 

ppb). 

b. At 12:41 p.m. , about 50 feet from Aerator 6, the 4-gas monitor hydrogen sulfide reading was 

6.9 ppm (6,900 ppb). The 4-gas monitor also read hydrogen sulfide of 3.1 ppm (3, I 00 ppb) at 

12:49 p.m., and 4.9 ppm (4,900 ppb) at 12:52 p.m. 

c. At approximate ly 4:47 p.m., a hydrogen sulfide alarm on the 4-gas monitor triggered while 

the employee was near the Evaporator Tank #1. The above l O ppm reading wasn't recorded, 

but shortly after the employee left the area, the 4-gas monitor showed a reading of 6. 9 ppm 

(6,900 ppb). 

21. On April 24, 25, 26 and 27, 2021, EPA inspectors also detected hydrogen sulfide from on-site 

and nearby locations downwind of the facility using the EPA Region 5 Geospatial Measurement of A ir 

Pollution ("GMAP") mobile laboratory described in EPA Other Test Method 33A ("OTM 33A") 1• 

1 OTM 33A is available on EPA 's website here: https://w\vw.epa.gov/emc/cmc-other-test­
methods//Othcr%20Test%20Methods. 

6 
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22. Region S's GMAP uses a spectroscopy analyzer to measure hydrogen sulfide concentrations. 

The collected data are integrated with global positioning system ("GPS") location information and 

meteorological parameters, when available, under a common time stamp using the specially designed 

Mobile Emission Monitoring ("MEM") software to quantify air pollutant concentrations and source 

trajectories. 

23. Between April 24 and 27, 2021, EPA used the GMAP platform to perform 15 stationary 

measurements of airborne hydrogen sulfide, one of which was a non-detect measu1:ement. During these 

events, the GMAP system was not moving and continuously sampled air for durations ranging from five 

(5) minutes to 129 minutes. Table 1 summarizes the stationary measurement results, except for the non­

detect measurement. With one exception, all samples were collected in the morning hours, at various 

times between 3:30 a.m. and 9:30 a .m. As the exception, the first sample shown in Table 1 was collected 

in the evening hours, at 7:45 to 8:45 p.m. 

a e 1. tat1onary ty rogen u I e amp mg esults ·- --
T bl s H d S lfid S r R 

Ii Hydrogen Suifide 
1, .Approximate ~on_centrations (bob) 1, Sample . -

Date 1, Mcation Distance 
Duration · Highest A":erage 

Fffliii Ove'l' 
Facili{T (Minutes) One-Second 

Sample Avenge - - - - Duratifin 
4/24/2021 Highway 5 & Catawba River 0.38 miles N 60 473.37 281.13 
4/24/202 1 Riverside Rd & Confab Ln 0.67 miles SE 30 14.01 3.82 
4/25/2021 Riverside Rd and Confab Ln 0.63 miles 62 387.41 173.22 

SE·' 
4/25/202 1 Facilitv parking lot NA 129 66.64 6.73 
4/25/2021 Cobble Stone Way & Sherman 1.61 miles NE 30 102.63 65.85 

Drive (Riverchase Estates) 
4/25/2021 Riverside Rd & Quail Point Fam, 0.4 miles SE 34 12.25 2.64 

Rd ofWWTP4 

4/25/202 1 Cureton Ferry Rd 0.4 miles N 47 13.16 1.73 

1 Sample locations are estimated distances from specific unit operations at the facility, such as the holding ponds or the 
aeration basins. 
3 The EPA Region 5 May 5, 202 1 GMAP Report for New Indy Containcrboard incorrectly identifies this stationary location 
as approximately 0.64 miles NE, rather than SE of the facility. 
-1 This stationary source sample was taken approximately 0.4 miles southeast of the Catawba Wastewater Treatment 
Plant. 
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4/26/2021 Riverside Rd and Confab Ln 0.64 miles SE 60 943.74 669.44* 
4/26/2021 Riverchase Estates Entrance 1.53 miles SE 30 219.20 I 87.9 
4/26/2021 Townsend Rd (Riverchase 1.64 miles SE 30 193.11 110.19 

Estates) 
4/27/2021 Highway 5 & Catawba River 0.40 miles N 30 501.82 315.19 
4/27/2021 Catawba Reservation, lswa 3.56 miles N 30 140.56 120.75 

Headsta1t School 
4/27/2021 NE edge of facility aeration basin NA 38 3,592.60 842.0 I* 
4/27/2021 NE edge of facility aeration basin NA 5 3,155.78 975.87* 

* Hydrogen sulfide concentrations greater than acute exposure guidance 1 levels ("AEGL-1 "). 

24. Between April 24 and 27, 2021 , EPA used the GMAP platform to collect 84 mobile transect 

measurements of airborne hydrogen sulfide. On April 24, mobile transect samples were primarily 

collected during the evening hours (i.e., later than 7:00 p.m.). On the other three sampling dates, mobile 

transect samples were collected primarily during morning hours. 

25. During each mobile transect, duly authorized EPA field personnel drove the GMAP mobile air 

monitoring vehicle to various locations onsite at the facility and in the surrounding communities, while 

continuously sampling ambient air for hydrogen sulfide. The duration of mobile transect sampling 

events varied, as did the distance covered during these sampling events and the speed with which the 

monitoring vehicle traveled. 

26. Table 2 summarizes the mobile transect sampling results. 

Monitoring Area 

Onsite locations 7 3 7 5 
< I mile offsite 0 5 14 11 
1-5 miles offsite 0 0 11 7 
>5 miles offsite 0 0 0 14 

27. Table 2 shows that one-second average hydrogen sulfide concentrations greater than 1,000 ppb 

were observed in seven samples collected within the facility boundary. Hydrogen sulfide concentrations 

generally decreased with downwind distance from the facility. 

8 
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28. A common feature among multiple mobile transects collected near the facility was that the 

sample duration included times with elevated hydrogen sulfide concentrations and times with hydrogen 

sulfide concentrations between 0 and 10 ppb. This pattern indicates that the GMAP vehicle likely drove 

through a hydrogen sulfide plume during the corresponding sampling events. 

29. The summary in Table 2 is limited to the times when, and locations where, EPA collected the 84 

mobile transect samples. Elevated hydrogen sulfide concentrations may have also occurred at times 

when, and locations where, EPA was not collecting measurements. 

30. The same two EPA personnel conducted all four days of the GMAP sampling. The two 

employees reported experiencing a distinct and strong odor while at the facility and while conducting 

sampling in offsite areas, including Catawba Indian Nation Reservation, Indian Land, Riverchase 

Estates, and other surrounding communities. The EPA employees repcmed noticing odors at the same 

time as when the GMAP measured airborne hydrogen sulfide. The two employees also reported 

experiencing headaches, itchy eyes, and nausea while the odor was present, and when hydrogen sulfide 

was being detected. The employees reported the symptoms as being particularly distressing whenever 

they sampled at the facility and during the early morning hour-long sampling episode conducted on 

April 26, 2021 . The EPA employees reported that these more distressing symptoms typically resolved 

within approximately one hour after leaving areas with significant odors. 

31. EPA monitored at and around the other potential sources of hydrogen sulfide in the area, the 

Lancaster and Union County Wastewater Treatment Plants, and detected significantly lower hydrogen 

sulfide concentrations at those locations, as identified in Table 3. 

9 
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1lpp . H dro en Sulfide 
Date ·Location a· 

4/27/2021 Union Count , Wastewater Treatment Plant 10.46 miles N I 0.46 
4/26/2021 Lancaster Wastewater Treatment Plant 9 .58 m iles S 9.88 

32. DHEC's April 4, 2021 back trajectory analysis, which is an assessment of the location of an air 

emitting source using odor complaints and wind direction, and EPA Region 5 's May 5, 2021 GMAP 

Report for New Indy Containerboard facility identify the Respondent's facility as the main, if not only, 

source of hydrogen sulfide causing the symptoms residents had reported in the surrounding 

communities. 

33. On April 19, 21, and 28, EPA and Respondent exchanged emails regarding restarting the steam 

stripper. 

34. On May 3, 2021 , at 9:30 a.m. , EPA and Respondent met via conference call to discuss the 

Respondent ' s plans to restart the steam stripper. During that conference, the Respondent stated _that it 

was awaiting approval from DHEC to restart the stripper. DHEC provided approval later that day, and 

Respondent restarted the steam stripper slowly over the night into the day of May 4, 2021. However, 

the maximum capacity of the steam stripper is approximately 430 gpm of foul condensate, which is 

inadequate to accommodate the approximately 800 gpm of foul condensate being produced, as reported 

by Respondent. 

35. Epidemiological, experimental, toxicological, and other studies have investigated the relationship 

between inhalation exposure to hydrogen sulfide and adverse health effects. fn 2010, the National 

Research Council of the National Academies evaluated the state-of-the-science and published AEGLs 

for hydrogen sulfide. The evaluation reported three tiers of AEGLs. The AEGL-1 concentrations are 

5 
Sample locations are estimated distances from specific unit operations at the facility, such as the ho lding ponds or the 

aeration basins. 
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defined as "the airborne concentration ... of a substance above which it is predicted that the general 

population, including susceptible individuals, could experience notable discomfo11, irritation, or certain 

asymptomatic nonsensory effects." It is further noted that these effects are transient and reversible after 

exposures cease. 

36. AEGL-1 concentrations are derived fo r different averaging periods. For hydrogen sulfide, the I 0-

minute. 30-minute, and 60-minute AEGL-1 concentrations are 750 ppb, 600 ppb, and 510 ppb, 

respectively. These values were a ll derived from a study that reported headaches among adults with 

asthma following acute inhalation exposures to hydrogen sulfide. Stationary sampling results from the 

GMAP were compared to AEGL-1 concentrations with similar or identical averaging periods, as the 

stationary measurements may represent exposure concentrations for workers or residents in the areas 

where samples were collected. 

37. As identified in Paragraph 23, Table I , three of fifteen stationary samples had hydrogen sulfide 

concentrations greater than AEGL-1, a concentration "above which it is predicted that the general 

population, including susceptible individuals, could experience notable discomfort, irritation, or certain 

asymptomatic nonsensory effects." 

38. The highest recorded offsite hydrogen sulfide average concentration (669.44 ppb in a 60-minute 

sample) among the 15 GMAP stationary sampling events occu1Ted on April 26, 202 I. This sampling 

event started shortly after 4:00 a.m., at which point the instantaneous hydrogen sulfide concentration 

·was already greater than 750 ppb, indicating that elevated concentrations occurred for an unknown 

duration before the sampling period began. The sampling event occurred southeast of the faci lity, near 

the location of the Riverchase Estates development. The DHEC on line database includes 14 records of 

odors detected between 4:00 a.m. and 6:00 a.m. on thi s date, including multiple complaints submitted by 

residents who live in close proximity to where the GMAP sample was collected. On one street in the 

Riverchase Estates development, a resident reported that the odor was "causing coughing;" and on 

I I 
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another street in this development, residents reported being woken up by the odors and "very intense" 

odor found throughout a home. Health complaints were also reported by residents who live further 

away. 

39. In addition to the health impacts as identified above, over 40 years ago, EPA determined that 

sulfur compound air emissions from pulp and paper mills can adversely affect the welfare of the public. 

Kraft Paper Mills, Standards of Performance for New Stationary Sources, 41 Fed. Reg. 42012 (Sept. 24, 

1976) ("TRS [total reduced sulfur] emissions from kraft pulp mills are extremely odorous, and there are 

numerous instances of poorly controlled kraft mills creating public odor problems ... Kraft pulp mills 

are a major source ofTRS compounds ... TRS emissions from kraft pulp mills are composed primarily 

of hydrogen sulfide, methyl mercaptan, dimethyl sulfide and dimethyl disulfide . .. TRS compounds can 

have an adverse effect on public welfare ... The emissions from each pulp mill surveyed in the study 

affect an average of 44,000 persons over an area of approximately 100 square miles ... "). 

40. The DHEC online database reports demonstrate that residents near the facil ity experience many 

adverse impacts beyond the health impacts identified in this Order, including the notable odor-related 

quality of life impacts mentioned in Paragraph 15. 

41. On May 7, 202 1, DHEC issued the Respondent a Determination of Undesirable Levels and an 

Order to Correct Undesirable Level of Air Contaminants ("DHEC Order"). The DHEC Order requires 

the Respondent to: conduct a full evaluation of its current operations and processes at the facility to 

identify potential so_urces of the odor and elevated levels of hydrogen sulfide on and off facility 

property; conduct onsite and off site monitoring of hydrogen sulfide at representative locations approved 

by DHEC; conduct stack or vent testing of its air emissions; and develop corrective action plans for its 

air and wastewater emissions. As of the date of the DHEC Order, DHEC had received more than 17,000 

complaints about the Respondent on its online database. The DHEC order does not require actions to 
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immediately address an imminent and substantial endangerment to public health or welfare or the 

environment. 

CONCLUSIONS OF LAW 

EPA concludes the following: 

42. Respondent is a "person" within the meaning of Section 302(e) of the Act, 42 U.S.C. § 7602(e), 

against whom an Emergency Order may be issued under Section 303 of the Act, 42 U.S.C. § 7603. 

43. In its current state, the faci li ty is a "pollution source" or "combination of sources" within the 

meaning of Section 303 of the Act, 42 U.S.C. § 7603. 

44. Hydrogen sulfide is an "air pollutant" within the meaning of Sections 302(g) and 303 of the Act, 

42 U.S.C. §§ 7602(g) and 7603. 

45. Respondent is "causing or contributing" to the emission of air pollutants within the meaning of 

Sections 302(g) and 303 of the Act, 42 U.S.C. §§ 7602(g) and 7603, by emitting hydrogen sulfide from 

the facility into the ambient air. 

46. EPA is in receipt of evidence that the facility ' s operations are emitting hydrogen sulfide into the 

ambient air, and that operating the facility, as described above, if allowed to continue, is presenting an 

imminent and substantial endangerment to public health or welfare or the environment. 

47. EPA field sampling personnel, DHEC personnel, and the public have reported experiencing 

symptoms consistent with elevated hydrogen sulfide exposures. Among the EPA field sampling 

personnel, the health impacts occurred at times when, and locations where, the highest hydrogen sulfide 

concentrations were measured, and resolved soon after the workers left the areas with noticeable odors. 

All of this information, combined with the AEGL-1 documented exceedances, provides compelling 

evidence that emissions from the Respondent' s facility are causing adverse public health and welfare 

impacts among exposed populations. 

13 

0:21-cv-01480-SAL     Date Filed 05/18/21    Entry Number 1-1     Page 16 of 230:21-cv-01480-SAL     Date Filed 12/15/21    Entry Number 49-2     Page 16 of 23



48. By emitting hydrogen sulfide·from the facility into the ambient air in levels that result in the 

human health symptoms described above, and that adversely affect personal comfort and well-being, 

Respondent is affecting the public health and welfare within the meaning of Sections 101 (b ), 302(h) and . 

303 of the Act, 42 U.S.C. §§ 7401(b), 7602(h) and 7603. 

49. Issuance of this Order is necessary to assure prompt protection of public health or welfare or the 

environment because it is not practicable to wait for the commencement of a civil action in United States 

District Court to assure prompt protection before further air emissions of hydrogen sulfide are released 

from the facility. 

50. The Regional Administrator has found that the hydrogen sulfide air emissions from the facility, 

as described above, if allowed to continue, is presenting an imminent and substantial endangerment to 

public health or welfare or the environment, and is therefore appropriate for the issuance of an Order 

under Section 303 of the Act, 42 U.S.C. § 7603. 

51. The Regional Administrator is vested with the authority of the Administrator under Section 303 

of the Act, 42 U.S.C. § 7603. 

ORDER 

52. Based on the foregoing, and pursuant to Section 303 of the Act, 42 U.S.C. § 7603, in order to 

abate or prevent an imminent and substantial endangerment to public health or welfare or the 

environment, the Regional Administrator hereby orders Respondent, its agents, employees, successors, 

and assigns, to address the endangerment posed by the air emissions of hydrogen sulfide from the 

facility by not exceeding a facility fence- line average concentration (identified below) as follows: 

a. Within one (I) business day ofreceipt of this Order, Respondent shall submit to EPA in 

writing a statement explaining whether Respondent intends to and is able to comply with this 

Order. 

14 

0:21-cv-01480-SAL     Date Filed 05/18/21    Entry Number 1-1     Page 17 of 230:21-cv-01480-SAL     Date Filed 12/15/21    Entry Number 49-2     Page 17 of 23



b. Upon receipt of this Order, Respondent must immediately begin taki11g steps to minimize air 

emissions of hydrogen sulfide to not exceed a facility fence-line average concentration of 

600 ppb over a rolling 30-minute period and 70 ppb over a rolling seven (7) day period (on a 

daily calendar basis) as established through continuous monitoring. Any exceedance of these 

facility fence-line concentrations, during the pendency of this Order, shall constitute a 

violation of this Order. 

c. As soon as possible, but not later than 5:00 p.m. on Tuesday, May 18, Respondent shall 

provide a draft of the timeline and a detailed summary of the measures to be taken to comply 

with this Order ("Remedial Plan"). The following elements, at a minimum, shall be included 

and addressed in the Remedial Plan: 

1. . Proposed procedures for operating the facility to meet the hydrogen sulfide 

concentrations specified in Paragraph 52.b, and supporting documentation; 

11. Proposed Quality Assurance Project Plan for data collection and analysis to 

determine if Respondent is meeting the fence-line hydrogen sulfide 

concentrations specified in Paragraph 52.b, and supporting documentation; 

and 

111. Proposed plans for addressing safety procedures, shutdown procedures, and 

access restrictions ,1vhi le ,vork is performed, and supporting documentation. 

d. As soon as possible, but not later than twelve noon on Monday, May 24, Respondent shall 

submit the final Remedial Plan, addressing any comments received from EPA on the draft 

Remedial Plan, to EPA for review and approval. 

e. As soon as possible, but not more than five (5) calendl:}r days after receipt of EPA approval 

under paragraph 52.d., Respondent shall act in accordance with the Remedial Plan, as 

amended by comments received by EPA. If conditions require Respondent to modify the 
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final approved Remedial Plan, Respondent shall contact EPA immediately, and shall submit 

a proposed modification for EPA review and comment. Respondent shall not implement any 

modifications until receiving written EPA approval. 

f. As soon as possible, but no later than 14 calendar days after receipt of this Order, Respondent 

shall install, and begin operating, continuous hydrogen sulfide fence-line monitors at the 

three locations identified in Attachment A. The locations may be adjusted with prior written 

approval by EPA. The monitors shall have a minimum detection limit of 10 ppb by volume 

(ppb V) or lower, shall have a span range up to 1,000 ppb V or higher, and shall be operated in 

accordance with the manufacturer's recommendations. The monitors shall also be equipped 

with wind speed and w ind direction monitors. If the Respondent is already operating ambient 

air monitors for hydrogen sulfide on or offsite, Respondent shall provide to EPA daily 

documentation of such monitoring until such time as the monitoring required by this 

Paragraph is installed and operational. Nothing in the previous sentence shall be interpreted 

to extend the 14-calendar-day time frame specified above. 

g. As soon as 24 hours of the fence- line monitoring data is available, Respondent shall: submit 

to EPA daily documentation of the previous 24 hours of monitoring data; immediately notify 

EPA (via email) of any exceedance of the fence-l ine hydrogen sulfide concentrations 

specified in Paragraph 52.b; and submit to EPA a summary report every seven (7) days 

documenting the results of the continuous monitoring required by Paragraph 52.b. 

h. If Respondent intends to continue manufacturing operations at the facility following 

implementation of the Remedial Plan, no more than 45 calendar days after receipt of this 

Order, Respondent shall, after consulting with a toxicologist, submit to EPA in writing a 

long-term plan that identifies: (i) how Respondent's continued operations will avoid the 

endangennent identified by EPA in this Order; and (ii) what operational, production or 
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process changes to the facility are necessary to operate in accordance with recognized and 

generally accepted good engineering and good air pollution control practices. 

1. Unless otherwise required by this Order, Respondent shall submit all notices, schedules, 

work plans, analyses, certifications and documentation (collectively, "notices") required by 

this Order to EPA through the CDX electronic system. Respondent shall register for the CDX 

electronic system and upload such notices at hl!ps:/lcdx.epa.govle/Jct home.asp. Any notice 

that cannot be uploaded, shall be transmitted via email, and if it cannot be transmitted via 

email, shall be provided in writing (and if any attachment is voluminous, it shall be provided 

on a disk, hard drive, or other equivalent successor technology) to the addresses below: 

Kevin Taylor 
Environmental Engineer 
Air Enforcement Branch 
Enforcement and Compliance Assurance Division 
U.S. Environmental Protection Agency, Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
Tay lor.Kevin(ci)epa.gov 

and 

Marirose J. Pratt 
Associate Regional Counsel 
Air & EPCRA Law Office 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region 4 
Sam Nunn Atlanta Federal Center 
61 Forsyth Street, S .W. 
Atlanta, Georgia 30303 
Pratt. mari rose(a),cpa. gov 

ACCESS 

53. Respondent shall allow EPA and its authorized representatives and contractors to enter and 

freely move about all areas subject to this Order, using equipment to gather infonnation, for the 

purposes of inspecting conditions, activities, records, and. contracts related to the presence of hydrogen 
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sulfide at the facility and operation of the facility. Respondent shall allow EPA and its authorized 

representatives to enter the areas subject to this Order to inspect and copy all records, files, photographs, 

documents, sampling and monitoring data, and other writings related to carrying out this Order. 

54. Nothing in this Order is intended to limit, affect, or otherwise constrain EPA's rights of access to 

property and records pursuant to applicable law. 

RESERVATION OF RIGHTS 

55. EPA reserves the right to take any necessary action to enforce this Order, including obtaining 

injunctive relief or civil or criminal penalties, in accordance with Section 113 of the CAA, 42 U.S.C. 

§ 7413. 

56. Be advised that issuance of this Order does not preclude EPA from electing to pursue any other 

remedies or sanctions authorized by law that are available to address these and other violations. This 

Order does not resolve Respondent's liability for past violations of the Act or for any violations that 

continue from the date of this Order up to the date of compliance. At any time after the issuance of this 

Order, EPA may take any or all of the following actions: issue a further order requiring compliance with 

the Act; issue an administrative penalty order or bring a civil or criminal action seeking an injunction 

and penalties for each violation of this Order. See Sections l 13(a)-(d) of the CAA, 42 U.S.C. §§ 

7413(a)-(d); 40 C.F.R. Part 19; and 85 Fed. Reg. 83818 (Dec. 23, 2020). 

57. Nothing in this Order shall limit the power and authority of EPA to take, direct or order all action 

necessary to protect public health or welfare or the environment to prevent, abate or minimize an 

imminent and substantial endangennent resulting from the emissions into the ambient a ir of hydrogen 

sulfide from the facility and operation of the facility. Further, nothing in this Order shall be construed to 

prevent EPA from seeking legal or equitable relief to enforce the terms of this Order, or from taking 

other legal or equitable action as EPA deems appropriate and necessary, pursuant to the CAA, and any 
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other applicable law. Nothing herein shall be construed to prevent EPA from requiring Respondent to 

perform further actions pursuant to the CAA or other applicable law. 

58. Neither EPA nor the United States, by the issuance of this Order, assumes any liability for any 

acts or omissions by Respondent or Respondent's employees, agents, contractors or consultants engaged 

to carry out any action or activity pursuant to this Order; nor shall EPA or the United States be held as a 

party to any contract entered into by Respondent or Respondent's employees, agents, contractors or 

consultants engaged to carry out the requirements of this Ord~r. 

RFFECTIVE DA TE 

59. This Order is effective immediately upon issuance by EPA. Although this Order is effective 

immediately, Respondent may contact EPA to confer about compliance with the Order by contacting 

Kevin Taylor of my staff at 404-562-9 I 34. 

60. This Order shall be effective for a period of not more than 60 days unless the United States files 

a civil action in the appropriate United States district court pursuant to Section 303 of the Act, 42 U.S.C. 

§ 7603. 

JL 
cting Regional Administrator 

Region 4 
United States Environmental Protection Agency 
Sam Nunn Atlanta Federal Center 
6 I Forsyth Street, SW 
Atlanta, GA 30303-8960 
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is entered into and made effective as of
October 2, 2018 (the “Effective Date”)
by and between Resolute FP US Inc., a corporation organized and existing under the laws of the State of Delaware (“Seller”), New-Indy Containerboard
LLC, a limited liability company organized and existing under the laws of the State of Delaware (“Parent”) and New-Indy Catawba
LLC, a limited
liability company organized and existing under the laws of the State of Delaware and a wholly owned subsidiary of Parent (“Purchaser” and together
with Parent, the “Buyer Parties”).
Capitalized terms used in this Agreement shall have the meanings ascribed to them in Section 10.1.

WITNESSETH

WHEREAS, Seller desires to sell and assign to Purchaser, and Purchaser desires to acquire and assume from Seller,
certain assets and liabilities
of the Catawba Mill Business that Seller (or any of its Affiliates) owns or in which Seller (or any of such Affiliate of Seller) has a transferable interest,
on the terms and subject to the conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this Agreement, and for other
good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Seller and Buyer Parties (each a “Party” and collectively, the
“Parties”) agree as follows:
 
1. PURCHASE AND SALE OF ASSETS AND ASSUMPTION OF LIABILITIES
 
1.1 Purchased Assets

Subject to and upon the terms and conditions set forth in this Agreement (including, for the avoidance of doubt,
Section 1.2), at the Closing,
Seller shall sell, transfer, and assign to Purchaser, and Purchaser shall purchase and accept from Seller, free and clear of any Liens (other than
Permitted Liens), all of Seller’s right, title and interest
 in, to and under all of the following rights, assets, and properties but excluding the
Excluded Assets (collectively, the “Purchased Assets”);

 

 
1.1.1 the accounts receivable and trade accounts due or accruing to Seller as of the Closing to the extent arising
exclusively from

the Catawba Mill Business, whether current or past due, and any security, claim, remedy or other right to receive payment of
the foregoing (collectively, the “Receivables”), other than as provided in
Section 1.2.11;

 

 
1.1.2 the inventory of finished goods (including goods in transit), raw materials, the Stock, mill stores, work in
 progress,

packaging, supplies, components, consumables, logs, and other inventories (but excluding parts and other supplies
constituting Owned Equipment) of the Catawba Mill Business as of Closing (the “Inventory”);

 

 

1.1.3 the real property of the Catawba Mill Business described on Schedule 1.1.3, together with Seller’s
right, title and interest in
and to all buildings, structures, fixtures and improvements thereon (including those under construction) and Seller’s right,
title and interest, if any, in and to all privileges, rights, easements and rights of way
appurtenant thereto (the “Owned Real
Property”);

 
  1.1.4 subject to Section 1.3, all rights of Seller under the Real Property Leases;
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1.1.5 the machinery, equipment, parts, furniture, fixtures, materials, supplies, tools, leasehold improvements,
 telephone systems,
computer systems, motor vehicles (including all tractors and trailers) and other items of tangible personal property (other
than Inventory) or fixed assets, in each case, that are owned by Seller and are located in or on any Owned
Real Property as of
the Closing (the “Owned Equipment”);

 
  1.1.6 subject to Section  1.3, all rights of Seller under the equipment leases related to the Catawba Mill
 Business set forth on

Schedule 1.1.6 (the “Equipment Leases” and the equipment with respect thereto being the “Leased Equipment”);
 
  1.1.7 the Intellectual Property set forth on Schedule 1.1.7, the goodwill and going concern value related thereto,
and all income,

royalties, damages and payments relating thereto (the “Owned Intellectual Property”);
 
  1.1.8 subject to Section  1.3, all rights under the intellectual property licenses set forth on Schedule 1.1.8
 (the “Intellectual

Property Licenses” and the Intellectual Property licensed pursuant thereto being the “Licensed Intellectual Property”);
 
  1.1.9 subject to Section 1.3, all rights of Seller under the customer orders generated by the Catawba Mill
Business as of Closing

(the “Customer Orders”);
 

 
1.1.10 subject to Section  1.3, all rights of Seller under orders for supplies and services as of the Closing
 to the extent related

exclusively to the Catawba Mill Business or all rights thereto that relate to the Catawba Mill Business if such orders relate
only in part to the Catawba Mill Business (the “Purchase Orders”);

 
  1.1.11 subject to Section 1.3, the Contracts set forth on Schedule 1.1.11 (the “Assigned
Contracts”);
 

 

1.1.12 the Permits (including Environmental Permits) and Industry Certifications that are required for the conduct
of the Catawba
Mill Business as currently conducted or for the ownership and use of the Purchased Assets, in each case that are set forth on
Schedule 1.1.12 and to the extent such Permits and Industry Certifications are assignable (the
 “Assigned Permits”);
provided that, for the avoidance of doubt, the NRC Permit is an Assigned Permit subject to the terms of the Control
Agreement;

 

 

1.1.13 all files, documents, papers, books and records of Seller, to the extent related to the Purchased Assets or
 Assumed
Obligations, that are located at the Catawba Mill and/or the Chip Mill, including copies of personnel files relating to
Employees, other than Employees’ medical files, performance evaluations, proprietary pay grades and other documents
that
contain confidential Seller information or personal sensitive information relating to any Employee (the “Acquired Books
and Records”). Seller and its Affiliates shall retain the right to use, and to retain original
personnel files and copies of the
other Acquired Books and Records;

 
  1.1.14 the Pension Plan Transfer Amount, as determined in accordance with Section 6.4.3;
 
  1.1.15 all rights of Seller under the Purchased Contracts and Instruments, including all deposits, credits,
prepayments and security,

but excluding all counterclaim and other rights to the extent related to Retained Obligations;
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  1.1.16 Seller’s rights, claims, Actions and causes of action to the extent related to (a) any Purchased
Assets to the extent arising
post-Closing or (b) any Assumed Obligation, in each case other than as provided in Section 1.2.5;

 

 

1.1.17 all rights under warranties, indemnities and all similar rights against third parties to the extent related
to any Purchased Asset
(to the extent arising post-Closing) or Assumed Obligation, including any express or implied warranty by the manufacturers
or sellers of any of the Equipment or component part thereof, in each case, except as provided in
Section 1.2.5, except, in
each case, to the extent such rights relate to the Retained Obligations;

 

 
1.1.18 all insurance benefits, including rights and proceeds, arising from or relating to the Assumed Obligations,
including all rights

to any claims thereunder as of the Closing, and any such rights relating to Purchased Assets, except to the extent that Seller
has already borne the Liability which forms the basis of such claim or such claim relates to a
Retained Obligation;

 
  1.1.19 all goodwill and the going concern value of the Catawba Mill Business; and
 

 

1.1.20 all of Seller’s right, title and interest in, to and under all of the assets, properties and rights of
every kind and nature, whether
real, personal or mixed, tangible (but, except as otherwise included as Purchased Assets, not intangible), wherever located
and whether now existing or hereafter acquired, to the extent used directly, solely and
 exclusively in the Catawba Mill
Business, other than the Excluded Assets.

If any of the assets,
properties or rights described above in this Section 1.1 is held by an Affiliate of Seller, then at or prior to the Closing, subject
to the terms and conditions set forth herein, the Seller shall cause such Affiliate to sell, assign, transfer,
convey and deliver to Seller, free and
clear of any Liens (other than Permitted Liens), all of such Affiliate’s right, title and interest in such assets, properties and rights, which shall be
considered Purchased Assets for all purposes of this
Agreement.

Notwithstanding the foregoing, the transfer of the Purchased Assets pursuant to this Agreement shall not
include the assumption of any Liability
related to the Purchased Assets unless Purchaser expressly assumes that Liability pursuant to Section 1.4 or otherwise in this Agreement.

 
1.2 Excluded Assets

Notwithstanding anything to the contrary in this Agreement, the Purchased Assets do not include the rights, assets and
properties of Seller that
are not expressly described in Section 1.1 or any of the following rights, assets and properties (collectively, the “Excluded Assets”):

 

 
1.2.1 all cash, commercial paper, certificates of deposit and other bank deposits, treasury bills, petty cash,
 cash on deposit and

other cash equivalents, other marketable and non-marketable securities owned or held by Seller, and security deposits held in
cash form;

 
  1.2.2 all Contracts to which Seller is a party or by which Seller is bound other than the Purchased Contracts and
Instruments;
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  1.2.3 the rights of Seller relating to rebates given to customers of the Catawba Mill Business, including the
 benefit of claims
relating to prepaid rebates;

 
  1.2.4 the Excluded Intellectual Property;
 

 
1.2.5 Seller’s rights, claims, Actions and causes of action, whenever accruing, to the extent related to
(a) any Excluded Asset or

(b) any Retained Obligation (including, for the avoidance of doubt, all rights, claims, Actions and causes of action related to
Receivables arising under all Contracts described in Section 1.2.2);

 
  1.2.6 all Contracts of insurance to which Seller is a party or relating to any right, asset, property, business or
operation of Seller,

including all rights to any claims thereunder except as set forth in Section 1.1.18;
 

 

1.2.7 books and records that comprise (a) all corporate minute books and stock transfer books and the
corporate seal of Seller,
(b) Seller’s permanent Tax records (including Tax Returns), (c) files and records that Seller is required to retain pursuant to
any Law, judgment, order, injunction, decree, writ, permit or license of any
 Governmental Entity or any arbitrator, and
(d)  any files and records related to the Excluded Assets or Retained Obligations, attorney-client privileged documents
(including emails), and other work product of Seller and its attorneys (including
emails) directly relating to the negotiation or
consummation of the transactions contemplated by this Agreement;

 
  1.2.8 all Tax installment payments made by Seller and all refunds due to Seller of any Taxes or from any other
Governmental

Entity;
 
  1.2.9 all accounts of Seller with banks and other financial institutions;
 
  1.2.10 all of Seller’s interests in any Benefit Plans, except for the Pension Plan Transfer Amount and as
 otherwise provided in

Section 6;
 
  1.2.11 all Receivables from any Affiliate of Seller;
 
  1.2.12 the equity interests of any Person;
 
  1.2.13 the rights of Seller under this Agreement and the other Operative Agreements;
 
  1.2.14 all personal property, including all Owned Equipment, located in the Service Center as of the Closing that
is not exclusively

used or held for use in the Catawba Mill Business;
 
  1.2.15 all assets located in or on any Owned Real Property or any Leased Real Property as of the Closing that do
not belong to

Seller, such as third-party goods on consignment and leased equipment; and
 

  1.2.16 the assets, properties, and rights specifically set forth on Schedule 1.2.16.
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1.3 Nonassignable Rights

Notwithstanding anything to the contrary in this Agreement, to the extent that any Purchased Asset is not assignable or
transferable without the
consent or waiver of, or the taking of any other action by, any third party (including any Governmental Entity) (a “Nonassignable Right”), or if
the assignment or transfer thereof or the attempted
assignment or transfer thereof would be ineffective, would impair Purchaser’s rights under the
Purchased Asset in question so that Purchaser would not in effect acquire the substantial benefit of all such rights, would constitute a breach
under
 any applicable Contract or a violation of applicable Law, then this Agreement shall not constitute an assignment or transfer, or an
attempted assignment or transfer thereof, until such consent or waiver has been obtained or such other action has
been taken, and the following
provisions shall be applicable for a period of one (1) year following the Closing:

 

 

1.3.1 Seller shall use its commercially reasonable efforts (which shall not require it to incur any financial
obligation or any other
onerous obligation) and Purchaser shall cooperate therewith, to obtain such consent or waiver or cause the taking of any
required action, as applicable. To the extent that any such consent or waiver is not so obtained or any
such action is not so
taken on or prior to the Closing Date, Seller shall, to the extent reasonably possible and not prohibited by applicable Law or
the applicable Contract or Permit, at Purchaser’s sole cost and expense, (a) provide to
Purchaser the benefits of any such
Nonassignable Right, (b) cooperate in any reasonable and lawful arrangement requested by Purchaser designed to provide
such benefits to Purchaser; and (c) at the reasonable request of Purchaser, enforce
for the account of Purchaser any right of
Seller arising from any such Nonassignable Right against such third party; provided however, with respect to any Contract
that constitutes a Nonassignable Right hereunder, nothing in this Section 1.3
shall require Seller to (x) renew such Contract
after the expiration or termination thereof in accordance with its terms or (y) enter into any new Contract with respect to the
subject matter of such Nonassignable Right.

 

 

1.3.2 To the extent that Purchaser is provided the benefits pursuant to this Section 1.3 of any such
Nonassignable Right, Purchaser
shall perform for the benefit of the applicable third party, the obligations of Seller thereunder or in connection therewith and
shall indemnify and hold Seller harmless against any such liability or obligations
thereunder arising or to be performed on or
after the Closing Date, other than with respect to any grossly negligent or bad faith acts or omissions of Seller. If such
consent is subsequently obtained, the Purchased Asset will be deemed for purposes
 of this Agreement to have been
transferred effective as of the Closing Date.

 
  1.3.3 Notwithstanding anything contained herein to the contrary, the provisions of this Section 1.3 shall not
apply to:
 
  (a) any consent or approval required under any Antitrust Laws, which consent or approval shall be governed by

Section 5.3;
 
  (b) any consent or approval required pursuant to Section  7.2.4 unless and until Purchaser either provides a
 written

waiver thereof or elects to proceed to consummate the transactions contemplated by this Agreement at Closing; or
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  (c) any consent or approval required by the U.S. Nuclear Regulatory Commission (“NRC”)
 required to transfer the
NRC Permit, which shall be governed by the Control Agreement.

 
1.4 Assumed Obligations

In connection with the sale of the Purchased Assets pursuant to this Agreement, subject to and upon the terms and conditions
set forth in this
Agreement (including, for the avoidance of doubt, Sections 1.5 and 5.9), at the Closing, Purchaser shall assume and agree to pay, perform and
discharge when due only the following Liabilities of Seller (or Seller’s DB
 Pension Plan, as applicable) (collectively, the “Assumed
Obligations”), and no other Liabilities:

 

 
1.4.1 all Liabilities of Seller under the Purchased Contracts and Instruments, provided that, except as otherwise
provided herein,

such Liabilities (other than customer claims) do not relate to any failure to perform, improper performance, warranty or other
breach, default or violation by Seller on or prior to the Closing;

 
  1.4.2 all Liabilities of Seller included in determining the Adjusted Net Working Capital;
 

 

1.4.3 all accounts payable of the Catawba Mill Business (including, for the avoidance of doubt, (a) invoiced
accounts payable and
(b) accrued but uninvoiced accounts payable), in each case, that remain unpaid as of the Closing Date and that either are
reflected on the Latest Financial Results or arose in the Ordinary Course of Business since the date
of the Latest Financial
Results or as otherwise not prohibited under Section  5.1, provided, that, such accounts payable are taken into account in
determination of Adjusted Net Working Capital;

 
  1.4.4 all Liabilities in respect of Taxes relating to the Purchased Assets for any Post Closing Period and for the
portion of any

Straddle Period beginning on or after the Closing Date and as set forth in Section 5.9;
 

 
1.4.5 all Liabilities relating to the Seller DB Pension Plan with respect to any Transferred Non-Union Employees and Union

Employees whenever arising (subject to the terms of Section 6.4.7 with respect to Recall Employees) and all other Liabilities
assumed by Purchaser pursuant to Section 6;

 

 

1.4.6 all Liabilities related to or arising out of the Purchased Assets, the condition, ownership, maintenance, or
 use of the
Purchased Assets, or operations on or with respect to the Purchased Assets, by any Person, whether before, on, or after the
Closing, in any way: (a) arising under or pursuant to, any past, present, or future Environmental Law or any
Environmental
Permit issued under any past, present, or future Environmental Law, including any violation, breach, or noncompliance with
any such Environmental Law or any such Permit and including any contribution obligations under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA); (b) arising out of or relating to the assessment,
clean-up, removal, or other remediation of any Release of Hazardous Substance or other waste
 or materials of any kind;
(c)  arising out of or relating to any Release or other contamination or pollution of the environment; and (d)  including
Liabilities and obligations relating to or arising out of the events, facts, circumstances,
and conditions disclosed on Schedule
3.18;
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1.4.7 all Liabilities related to the Actions listed on Schedule 3.6.1 (except as otherwise noted on such schedule)
or to the Assumed

Obligations, whether the commencement of such Action is before or after the Closing Date, other than as provided in
Section 1.5.7;

 
  1.4.8 all Liabilities related to the Purchased Assets identified in Section 1.1.15;
 

 
1.4.9 all Liabilities for customer claims under any Customer Orders to the extent (a)  taken into account in
 determination of

Adjusted Net Working Capital or (b)  asserted following the Closing, regardless of when the facts or circumstances
underlying such claim arose; and

 
  1.4.10 all OPEB Liabilities related to any Employees.
 
1.5 Retained Obligations

Notwithstanding anything to the contrary in this Agreement, Purchaser shall not assume and shall not be responsible to pay,
perform or discharge
any Liabilities of Seller or any of its Affiliates other than the Assumed Obligations (the “Retained Obligations”). Seller shall, and shall cause
each of its Affiliates (as applicable) to, pay and satisfy
when due all Retained Obligations related to the Catawba Mill Business which they are
obligated to pay and satisfy. Without limiting the generality of the foregoing, the Retained Obligations shall include the following, except to the
extent such
Liabilities are included in determining the Adjusted Net Working Capital:

 

 
1.5.1 all Liabilities arising from or relating to the ownership, possession, operation of or use of the Purchased
Assets or the

conduct of the Catawba Mill Business prior to the Closing, except as expressly provided in Section 1.4 and elsewhere in this
Agreement;

 
  1.5.2 all Liabilities in connection with any accrued rebates given to customers of the Catawba Mill Business;
 
  1.5.3 all Liabilities arising out of or related to the Excluded Assets except as expressly provided in
Section 1.4;
 
  1.5.4 all Liabilities of Seller pursuant to any Benefit Plans, except as expressly provided in Section  1.4.5,
 Section  1.4.10, and

Section 6;
 
  1.5.5 all Liabilities of Seller owed to an Affiliate of Seller;
 

 

1.5.6 except as otherwise provided herein, any and all liabilities and obligations of Seller for Taxes, including
(a) for all taxable
periods in respect of Taxes relating to the Excluded Assets; (b) for any Pre-Closing Period in respect of Taxes relating to the
Purchased Assets and for the portion of any
Straddle Period ending on the Closing Date as determined in accordance with
Section 5.10.1; and (c) except as provided in Section 5.9, any Taxes that will arise as a result of the sale of the Purchased
Assets or the consummation of
any of the transactions contemplated by this Agreement or any other Transaction Document;

 
  1.5.7 all Liabilities of Seller in connection with the Actions described in Section 1.2.5 or any other Action
except as set forth in

Section 1.4.7;
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1.5.8 any product liability or similar claim that arises out of or is based upon any express or implied
 representation, warranty,
agreement or guaranty made by Seller prior to Closing, or by reason of the improper performance or malfunctioning of a
product, improper design or manufacture, failure to adequately package, label or warn of hazards or
other related product
defects of any products manufactured or sold or any service performed by Seller, in each case, prior to Closing, except, in
each case, as expressly assumed as an Assumed Obligation;

 

 
1.5.9 any Liabilities of the Catawba Mill Business relating to or arising from unfulfilled commitments,
 quotations, purchase

orders, customer orders or work orders that do not constitute part of the Purchased Assets, except, in each case, as expressly
assumed as an Assumed Obligation;

 

 

1.5.10 except as otherwise specifically provided for in this Agreement or included in determining the Adjusted Net
 Working
Capital, any Liabilities of Seller for any present or former employees, officers, directors, retirees, independent contractors or
consultants of Seller, including any Liabilities associated with any claims for wages or other benefits,
 bonuses, workers’
compensation, severance, retention, termination or other payments to the extent the same arose prior to Closing and is not
otherwise addressed herein or included in the Adjusted Net Working Capital;

 
  1.5.11 any accounts payable of the Catawba Mill Business that are not included in the Adjusted Net Working Capital,
except as

provided in Section 1.4.3;
 

 

1.5.12 any Liabilities to indemnify, reimburse or advance amounts to any present or former officer, director,
employee or agent of
Seller (including with respect to any breach of fiduciary obligations by same) that arose in respect of matters that occur prior
to Closing, except for indemnification of such Persons by any Buyer Party pursuant to this
Agreement or as otherwise
provided in Section 6;

 
  1.5.13 any Liabilities of the Purchased Contracts and Instruments that arise out of or relate to the breach by
Seller of such Purchased

Contracts and Instruments prior to Closing (other than customer claims);
 
  1.5.14 any Liabilities for borrowed money associated with debt, loans or credit facilities of Seller;
 
  1.5.15 any Liabilities the payment of which is secured by a Permitted Lien arising pursuant to clause (c), (f), or
(g) of the definition

thereof (except to the extent included in the calculation of Adjusted Net Working Capital); and
 
  1.5.16 any Liabilities arising out of, in respect of or in connection with the failure by Seller or any of its
Affiliates to comply with

any Law, except as expressly assumed as an Assumed Obligation.
 
1.6 Purchase Price

In exchange for the sale of the Purchased Assets hereunder, in addition to the assumption of the Assumed Obligations,
Purchaser shall pay (or
cause to be paid), and Seller shall have the right to receive from Purchaser at the Closing, an amount equal to the Closing Purchase Price, subject
to adjustment as set forth in Section 1.9 (the Closing Purchase Price,
as it may be adjusted pursuant to Section 1.9, and including Purchaser’s
assumption of the Assumed Obligations, the “Purchase Price”). “Closing Purchase Price” means the following:
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  1.6.1 an amount equal to $260,000,000.00; plus
 
  1.6.2 the amount (if any) by which the Estimated Net Working Capital exceeds the Target Net Working Capital;
minus
 
  1.6.3 the amount (if any) by which the Target Net Working Capital exceeds the Estimated Net Working Capital.
 
1.7 Stocktake. For purposes of determining the amount of Inventory included in Current Assets for
purposes of calculating the Net Working Capital,

the Parties recognize and agree that Purchaser may conduct a physical count of Inventory located at the Owned Real Property and in any
warehouse at which Seller stores Inventory of the Catawba Mill
Business within five (5) days after the Closing, and Seller shall be given at least
two (2) Business Days’ prior written notice of the date, time and location of each such count and shall be entitled to be present for and observe
each
such count. The results of any stocktake undertaken pursuant to this Section 1.7 shall determine the counts, measurements or other inputs
used in the determination of Inventory in accordance with the past practices of the Catawba Mill Business
as reflected in Schedule WC, and such
calculation of Inventory in accordance therewith shall be used in the determination of the Final Net Working Capital.

 
1.8 Pre-Closing Statement

Subject to the satisfaction or waiver of all the conditions to the Closing set forth in Section 7 (other than those
conditions which, by their terms,
are to be satisfied or waived at the Closing, but subject to the satisfaction or waiver of these conditions at such time), at least three (3) Business
Days prior to the anticipated Closing Date Seller shall
prepare and deliver to Purchaser a certificate (the “Pre-Closing Statement”), signed by
an authorized officer of Seller, setting forth Seller’s good faith estimate of the Net
Working Capital prepared in accordance with the example set
forth on Schedule WC (such estimate, the “Estimated Net Working Capital”), together with reasonable supporting detail. The information and
estimates contained in the
Pre-Closing Statement shall be conclusive for determining the Closing Purchase Price to be paid at the Closing, absent
manifest error. If, for any reason, the Closing Date is postponed, then the foregoing
obligations shall again apply with respect to such postponed
Closing Date.

 
1.9 Post-Closing Adjustment
 

 

1.9.1 Within ninety (90) days following the Closing Date, Purchaser shall prepare or cause to be prepared,
and deliver to Seller a
certificate (the “Post-Closing Statement”) signed by an authorized officer of Purchaser and setting forth its determination of
the Net Working Capital (the “Final Net Working
Capital”), together with reasonable supporting detail; provided that the
amount of Accrued Rebates to be included in the Final Net Working Capital shall be calculated and certified by Seller to
Purchaser (the “Accrued Rebates
Calculation”) by the later of January 31, 2019 or forty-five (45) days after the Closing.
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1.9.2 Within thirty (30) days after Seller’s receipt of the Post-Closing Statement (the
“Review Period”), Seller shall complete its
review of the Final Net Working Capital reflected on the Post-Closing Statement, and Purchaser shall complete its review of
the Accrued Rebates Calculation. If Seller wishes to
dispute the Final Net Working Capital, or Purchaser wishes to dispute
the Accrued Rebates Calculation, such Party shall deliver to the other Party, prior to the expiration of the Review Period, a
written notice (each, an “Objection
Notice”) setting forth in reasonable detail the basis of such objection and the adjustment
to the Final Net Working Capital that such Party believes should be made. Any items on the Post-Closing Statement not
disputed in the Objection
Notice(s) shall be irrevocably deemed to be accepted by the other Party. Each Party shall have
fifteen (15) days after its receipt of an Objection Notice to review and respond in writing to such Objection Notice. If Seller
and Purchaser are
unable to resolve all of their disagreements with respect to the determination of the disputed items within
thirty (30) days following a Party’s written response to the Objection Notice (the “Negotiation Period”),
 they shall refer
their remaining differences (the “Contested Adjustments”) to KPMG (the “CPA Firm”), who shall, acting as an expert and
not as an arbitrator, determine in accordance with this Agreement
and, only with respect to the Contested Adjustments so
submitted, whether and to what extent, if any, the Final Net Working Capital requires adjustment. The procedure and
schedule under which any dispute with respect to any remaining Contested
Adjustments shall be submitted to the CPA Firm
shall be as follows:

 
  (a) Each of Purchaser and Seller shall submit any Contested Adjustments to the CPA Firm in writing (with a copy
to the

other party), supported by any documents upon which it relies or as the CPA Firm reasonably requests.
 

 

(b) Purchaser and Seller each shall execute any retainer agreements and fund
 one-half of any customary retainer
requested by the CPA Firm, provided that such expense shall thereafter be allocated between Purchaser and Seller in
accordance with Section  1.9.4 and the applicable
 Party shall reimburse the other Party in accordance with such
allocation, as applicable.

 

 
(c) Purchaser and Seller shall use their commercially reasonable efforts to cause the CPA Firm to deliver its
written

determination to Purchaser and Seller no later than the thirtieth (30th) day after the Contested Adjustments are
referred to the CPA Firm pursuant to Section 1.9.2(a).

 

 

(d) Purchaser and Seller shall make readily available to the CPA Firm all relevant Acquired Books and Records,
other
books and records, and any work papers (including those of the Parties’ respective accountants) relating to the Post-
Closing Statement (including the Accrued Rebates Calculation) and all other items reasonably required by the CPA
Firm.
The CPA Firm’s determination of each Contested Adjustment shall be only within the ranges submitted by
Seller and Purchaser and shall be conclusive and binding upon Purchaser and Seller.

 

 

1.9.3 The “Adjusted Net Working Capital” shall be (a)  the Final Net Working Capital,
 if no Objection Notice is delivered by
either Party in accordance with Section 1.9.2, (b) the Final Net Working Capital, as adjusted in accordance with an Objection
Notice, to the extent a recipient Party does not respond to any Objection
Notice in accordance with Section 1.9.2, or (c) the
Final Net Working Capital as adjusted by either (i)  the agreement of Seller and Purchaser or (ii)  the CPA Firm (it being
understood, for the avoidance of doubt, that the CPA
Firm may determine the adjustment to the Final Net Working Capital
only with respect to the remaining Contested Adjustments submitted to the CPA Firm pursuant to this Section 1.9).
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1.9.4 Any costs relating to the engagement of the CPA Firm shall be allocated between Purchaser and Seller so that
Seller’s share
of such costs shall be in the same proportion that (x) the aggregate dollar amount of Contested Adjustments submitted to the
CPA Firm that are unsuccessfully disputed by Seller bears to (y)  the total dollar amount of
 all Contested Adjustments
submitted to the CPA Firm, and Purchaser shall be responsible for the balance of such costs, if any. Seller and Purchaser shall
each bear the fees of their respective counsel, accountants and other representatives incurred
 in connection with the
determination of the Adjusted Net Working Capital.

 

 

1.9.5 If the Adjusted Net Working Capital is greater than the Estimated Net Working Capital, then Purchaser shall
pay such excess
to Seller (by wire transfer of immediately available funds to a bank account designated in writing by Seller) within ten
(10) days following the date on which the Adjusted Net Working Capital is finalized in accordance with this
Section 1.9. If
the Estimated Net Working Capital is greater than the Adjusted Net Working Capital, then Seller shall pay such excess to
Purchaser (by wire transfer of immediately available funds to a bank account designated in writing by
Purchaser) within ten
(10) days following the date on which the Adjusted Net Working Capital is finalized in accordance with this Section 1.9.

 

 

1.9.6 During the period commencing on the Closing Date and ending on the date on which the Adjusted Net Working
Capital is
finalized in accordance with this Section  1.9, each Party shall provide the other Party and its representatives reasonable
access during normal business hours to (a) personnel of such Party, (b) with respect to Purchaser,
the Acquired Books and
Records, (c) with respect to Seller, books and records of the Catawba Mill Business not transferred to Purchaser at Closing,
and (d) all relevant documentation prepared by such Party and/or such Party’s
representatives, in each case to the extent that
they relate to the calculation of the Final Net Working Capital under the Post-Closing Statement (including the Accrued
Rebates Calculation) or the final and binding determination of the Adjusted Net
Working Capital in accordance with this
Section 1.9 (including the Accrued Rebates Calculation), and any other document or information reasonably requested by
such other Party or its representatives for the purpose of reviewing the Post-Closing
 Statement or the Accrued Rebates
Calculation, preparing the Objection Notice and/or reaching a final and binding determination of the Adjusted Net Working
Capital. Notwithstanding the foregoing, to the extent necessary for Purchaser to review the
Accrued Rebates Calculation, any
such information shall only be provided to non-Affiliate, third-party representatives of the Purchaser who have agreed (x) not
to disclose such information or any part
 thereof to Purchaser or its Affiliates, (y)  to otherwise protect and manage such
information in accordance with applicable antitrust Laws, and (z)  who have agreed to be bound by other customary
confidentiality provisions with respect to
such information.

 
  1.9.7 Any payments made with respect to the adjustments under Section 1.9 shall be deemed to be, and each of
Purchaser and

Seller shall treat them as, adjustments to the Purchase Price for federal, state, local, and all other income Tax purposes.
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1.10 Allocation of Purchase Price

Seller and Purchaser each acknowledges and agrees that the purchase and sale of the Purchased Assets is an “applicable
asset acquisition” within
the meaning of Section 1060(c) of the Code. The Closing Purchase Price (including for this purpose the Assumed Obligations and all other
capitalized costs, as appropriate) shall be allocated among the Purchased
Assets in accordance with Section 1060(c) of the Code, and Purchaser
shall prepare such allocation and deliver a copy of such allocation to Seller within ninety (90) days after the Closing Date (the “Allocation
Schedule”).
Within twenty (20) Business Days after Seller’s receipt of the Allocation Schedule, Seller shall complete its review and, if Seller
wishes to dispute any items in the Allocation Schedule, Seller shall (prior to the expiration of such
twenty (20) Business Day period) deliver to
Purchaser a written notice setting forth in reasonable detail the basis of such objection and the adjustments to the Allocation Schedule that Seller
believes should be made. Any items in the
Allocation Schedule not disputed by Seller in such notice shall be irrevocably deemed to be accepted
by Seller. If Purchaser does not agree to any items timely disputed by Seller in accordance with this Section 1.10, Purchaser shall refer such
items to the CPA Firm to be resolved by using the same process and schedule set forth in Sections 1.9.2(a) through 1.9.2(d), mutatis mutandis,
and by treating such items as Contested Adjustments for such purpose. The Allocation Schedule shall
be modified by Purchaser to take into
account any adjustment to the Closing Purchase Price pursuant to Section 1.9 (the Allocation Schedule, as so modified and as determined after
resolution of any dispute in accordance with this
Section 1.10, being referred to as the “Adjusted Allocation Schedule”) and Purchaser shall
provide a copy of the Adjusted Allocation Schedule to Seller. Seller and Purchaser each agrees to be bound by the Adjusted Allocation
Schedule,
to complete jointly within one hundred fifty (150) days after the Closing Date and to file separately Form 8594 with its federal income Tax
Return consistent with the Adjusted Allocation Schedule for the tax year in which the Closing
Date occurs, to file, or cause to be filed, all other
Tax Returns in a manner consistent with the Adjusted Allocation Schedule and not to take any positions inconsistent therewith, unless otherwise
required by Law. Not later than thirty
(30) days prior to the filing of their respective IRS Forms 8594 relating to the Catawba Mill Business, each
of Purchaser and Seller shall deliver to the other party a copy of its IRS Form 8594.

 
1.11 Escrow
 

 

1.11.1 Pursuant to the Confidentiality Agreement, Parent has delivered the Initial Deposit to the Escrow Agent to
be held in an
account (the “Deposit Escrow Account”) in accordance with the Escrow Agreement. Each of Parent and Seller shall instruct
the Escrow Agent to release the Initial Deposit plus any interest accrued thereon (the
 “Initial Deposit Amount”) to the
Closing Agent for delivery to Seller at the Closing as a credit against the Closing Purchase Price, subject to the terms hereof
and the Escrow Agreement, provided that if
 this Agreement is terminated prior to the Closing for any reason, each of
Purchaser and Seller shall promptly thereafter instruct the Escrow Agent to release the Initial Deposit Amount directly to
Seller.

 

 

1.11.2 Within two (2) Business Days after the Effective Date, Purchaser shall deliver (or cause to be
delivered) the Signing Deposit
to the Escrow Agent to be held in the Deposit Escrow Account in accordance with the Escrow Agreement. Each of Purchaser
and Seller shall instruct the Escrow Agent to release the Signing Deposit plus any interest
 accrued thereon (the “Signing
Deposit Amount”) to the Closing Agent for delivery to Seller at Closing as a credit against the Closing Purchase Price;
provided, that, if (i)  Seller breaches its
 obligations hereunder in any material respect prior to Closing or (ii)  any of the
conditions to Purchaser’s obligation to effect the Closing hereunder is not satisfied by the End Date through no fault of any
Buyer Party, each of Purchaser
and Seller shall promptly thereafter instruct the Escrow Agent to release the Signing Deposit
Amount to Purchaser; provided further, that if this Agreement is terminated or the Closing fails to occur by the End Date for
any other reason, each of
Purchaser and Seller shall, promptly following the date of such termination, instruct the Escrow
Agent to release the Signing Deposit Amount directly to Seller.
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2. CLOSING
 
2.1 Closing Date and Time

The closing of the purchase and sale of the Purchased Assets (the “Closing”) shall take place at the
offices of Palmetto Blue Title Agency, LLC,
200 Meeting St., Ste. 301, Charleston, SC, 29401 (the “Closing Agent”), with effect from 11:59 p.m. (Eastern time), on a date to be specified by
the Parties (the
“Closing Date”), which date shall be no earlier than November 30, 2018 and no later than the third (3rd) Business Day after the
later of (a) the expiration of the VCC Period and (b) the satisfaction or waiver of the
conditions set forth in Section 7 (other than conditions that
by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of those conditions at such time), unless another time,
date or place is agreed to in
 writing by the Parties. Purchaser and Seller acknowledge and agree that the Closing may be effectuated by
exchanging documents via facsimile, e-mail, portable document format (.pdf), and/or overnight courier.
Time shall be of the essence for purposes
of this Section 2.1.

 
2.2 Seller Deliveries

At the Closing, Seller shall deliver (or cause to be delivered) to Purchaser the following:
 
  2.2.1 a bill of sale, substantially in the form attached hereto as Exhibit A (the “Bill of
Sale”), duly executed by Seller;
 
  2.2.2 the Acquired Books and Records, which shall be delivered constructively;
 

 

2.2.3 with respect to each parcel of Owned Real Property, a limited (special) warranty deed based on the property
descriptions of
record and a quit claim (no warranty) deed based on Purchaser’s survey of the Owned Real Property, substantially in the
forms attached hereto as Exhibit B (the “Deed”), duly executed by Seller; provided
that during the Interim Period, Purchaser
and Seller will work in good faith to reconcile any differences between the property descriptions set forth in Exhibit B and
any such descriptions in Purchaser’s title commitment;

 
  2.2.4 subject to Section 1.3, the consents set forth on Schedule 2.2.4 (the “Seller Material
Consents”);
 
  2.2.5 a non-foreign person affidavit as required by Section 1445 of
the Code, substantially in the form attached hereto as Exhibit

C, duly executed by Seller;
 
  2.2.6 an assignment and assumption agreement, substantially in the form attached hereto as Exhibit  D (the
 “Assignment and

Assumption Agreement”), duly executed by Seller;
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  2.2.7 an assignment of lease agreement substantially in the form attached hereto as Exhibit E (the
 “Lease Assignment
Agreement”), for each Real Property Lease, duly executed by Seller;

 
  2.2.8 a lease with respect to the Service Center (the “SC Lease”), substantially in the
 form attached hereto as Exhibit F, duly

executed by Seller;
 

 
2.2.9 a certificate from the Secretary of State of the State of Delaware and a certificate from the Secretary of
State of the State of

South Carolina, dated not more than five Business Days prior to the Closing Date, to the effect that Seller is in good standing
in such jurisdictions;

 

 

2.2.10 a certificate of the Secretary or another officer of Seller certifying (a)  that attached thereto are
 true, correct, and complete
copies of the Organizational Documents of Seller, (b)  that attached thereto are true, correct, and complete copies of all
resolutions adopted by the board of directors of Seller authorizing the execution, delivery,
 and performance of this
Agreement and the other Operative Agreements to which Seller is a party and the consummation of the transactions
contemplated hereby and thereby, and that all such resolutions are in full force and effect and are all the
resolutions adopted
in connection with the transactions contemplated hereby and thereby, and (c) the names and signatures of officers of Seller
authorized to execute this Agreement, the other Operative Agreements, and any other documents to be
delivered hereunder
and thereunder;

 
  2.2.11 a certificate, signed by a duly authorized officer of Seller, certifying to the effect that, as of the
Closing Date, each of the

conditions set forth in Sections 7.2.1 and 7.2.2 has been satisfied;
 
  2.2.12 the standard form South Carolina Affidavit of True Consideration (to be attached to the Deed) establishing
and confirming

the true consideration paid for the Owned Real Property, duly executed by Seller;
 

 
2.2.13 any payoff letters or other written evidence, in form reasonably satisfactory to Purchaser, of the release
in full of all Liens

relating to the Purchased Assets (other than Permitted Liens and consents not required to be delivered pursuant to
Section 2.2.4);

 

 

2.2.14 any and all customary affidavits or other certificates or documents reasonably required by Purchaser’s
 title insurance
company or Purchaser in order to insure title to the Owned Real Property and, if applicable, the Leased Real Property in
accordance with this Agreement, in form and substance reasonably acceptable to Seller, including a name change
affidavit to
be recorded reflecting Seller’s relation to its predecessor entities;

 
  2.2.15 assignments of all Assigned Permits, subject to the terms of the Control Agreement in the case of the NRC
Permit;
 
  2.2.16 a Certificate of Tax Compliance from the South Carolina Department of Revenue or a Transferor Affidavit
pursuant to S.C.

Code Section 12-54-124;
 
  2.2.17 a Withholding Tax affidavit;
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  2.2.18 the Sawmill Lease, duly executed by Seller;
 
  2.2.19 the Control Agreement, duly executed by Seller;
 
  2.2.20 an updated Schedule 10.1(f), reflecting all Recall Employees as of the Closing Date; and
 
  2.2.21 such other agreements, documents and instruments as are contemplated to be delivered by Seller at Closing
pursuant to this

Agreement.
 
2.3 Parent and Purchaser’s Deliveries to Seller

At the Closing, Parent or Purchaser, as applicable, shall deliver (or cause to be delivered) to Seller the following:
 

 

2.3.1 by wire transfer of immediately available funds to the Closing Agent for delivery to a bank account of
Seller (such bank
account to be designated in writing by Seller to Purchaser no later than two (2)  Business Days prior to the Closing) an
amount equal to (a) the Closing Purchase Price less (b) the sum of the Signing Deposit Amount
and Initial Deposit Amount
less (c) an amount equal to fifty percent (50%) of the cost of the premium under, and the related diligence fees and expenses
of the insurance carrier for the Representation and Warranty Policy;

 
  2.3.2 the Bill of Sale, duly executed by Purchaser;
 
  2.3.3 the Assignment and Assumption Agreement, duly executed by Purchaser;
 
  2.3.4 a Lease Assignment Agreement for each Real Property Lease, duly executed by Purchaser;
 
  2.3.5 the SC Lease, duly executed by Purchaser;
 

 

2.3.6 evidence of replacement of guarantees, performance bonds, letters of credit, and other security instruments
delivered by or on
behalf of Purchaser or its Affiliates, effective as of the Closing Date, to replace all the guarantees, performance bonds, letters
of credit and other security instruments delivered by Seller or its Affiliates and set forth on
 Schedule 2.3.6 and all other
non-cash guarantees, performance bonds, letters of credit and security instruments that have been entered into by Seller or its
Affiliates in connection with the Purchased Assets
after the Effective Date (collectively, the “Seller Security Instruments”);

 

 
2.3.7 a certificate from the Secretary of State or other appropriate official of each of Purchaser’s and
 Parent’s jurisdiction of

formation, dated not more than five Business Days prior to the Closing Date, to the effect that each of Purchaser and Parent
is in good standing (or the equivalent thereof) in such jurisdiction;

 

 

2.3.8 a certificate of the Secretary or another officer of Purchaser certifying (a) that attached thereto are
true, correct, and complete
copies of the Organizational Documents of Purchaser, (b) that attached thereto are true, correct, and complete copies of all
resolutions adopted by the board of directors (or equivalent) of Purchaser authorizing the
 execution, delivery, and
performance of this Agreement and the other Operative Agreements to which Purchaser is a party and the consummation of
the transactions contemplated hereby and thereby, and that all such resolutions are in full force and
effect and are all the
resolutions adopted in connection with the transactions contemplated hereby and thereby, and (c) the names and signatures of
officers of Purchaser authorized to execute this Agreement, the other Operative Agreements, and
any other documents to be
delivered hereunder and thereunder;
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2.3.9 a certificate of the Secretary or another officer of Parent certifying (a) that attached thereto are
true, correct, and complete
copies of the Organizational Documents of Parent (b)  that attached thereto are true, correct, and complete copies of all
resolutions adopted by the board of directors (or equivalent) of Parent authorizing the
execution, delivery, and performance
of this Agreement and the other Operative Agreements to which Parent is a party and the consummation of the transactions
contemplated hereby and thereby, and that all such resolutions are in full force and effect
and are all the resolutions adopted
in connection with the transactions contemplated hereby and thereby, and (c) the names and signatures of officers of Parent
authorized to execute this Agreement, the other Operative Agreements, and any other
documents to be delivered hereunder
and thereunder; and

 
  2.3.10 a certificate, signed by a duly authorized officer of Purchaser, certifying to the effect that, as of the
Closing Date, each of the

conditions set forth in Sections 7.3.1 and 7.3.2 has been satisfied;
 
  2.3.11 a copy of South Carolina Department of Revenue’s Exemption Certificate
ST-8 duly executed by Purchaser;
 
  2.3.12 the Sawmill Lease, duly executed by Purchaser;
 
  2.3.13 the Control Agreement, duly executed by Purchaser;
 
  2.3.14 a Resale Certificate ST8-A duly issued to Purchaser by the State of
South Carolina Department of Revenue; and
 
  2.3.15 such other agreements, documents and instruments as are contemplated to be delivered by Purchaser at Closing
pursuant to

this Agreement.
 
2.4 Deliveries to the Escrow Agent
 

 
2.4.1 At the Closing, Seller shall deliver (or cause to be delivered) to the Escrow Agent, by wire transfer of
immediately available

funds, the Seller’s Environmental Escrow Contribution to be held in the Environmental Escrow Account in accordance with
the Escrow Agreement to secure claims for reimbursement made by Purchaser pursuant to
Section 5.8.

 

 
2.4.2 At the Closing, Parent (on behalf of all Buyer Parties) and Seller shall deliver joint written instructions
to the Escrow Agent,

instructing the Escrow Agent to release the Initial Deposit Amount and Signing Deposit Amount to the Closing Agent to
deliver to Seller.
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3. REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the disclosure schedules delivered by Seller to the Buyer Parties concurrently with the execution of this Agreement
 (each a
“Schedule” and collectively, the “Schedules”), Seller represents and warrants to the Buyer Parties as follows:
 
3.1 Organization

Seller is a corporation duly incorporated, validly existing and in good standing under the laws of the State of Delaware and
has all requisite
corporate power and authority to own, lease and operate its properties and to carry on its business as presently conducted. Seller is duly licensed
or qualified to do business and is in good standing in each jurisdiction in which
the ownership of the Purchased Assets or the operation of the
Catawba Mill Business as currently conducted makes such licensing or qualification necessary.

 
3.2 Power and Authority

Seller has the necessary corporate power and authority to execute and deliver this Agreement and the other Operative
Agreements to which it is a
party and to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. The
execution and delivery by Seller of this Agreement and each other Operative Agreement
to which Seller is a party, the performance by Seller of
its obligations hereunder and thereunder and the consummation by Seller of the transactions contemplated hereby and thereby have been duly
authorized by all requisite corporate action on the
part of Seller. This Agreement has been duly and validly executed and delivered by Seller and
(assuming due authorization, execution and delivery by Purchaser) constitutes the legal, valid and binding obligation of Seller, enforceable
against Seller
 in accordance with its terms, subject to bankruptcy, insolvency, reorganization, moratorium and other similar Laws of general
application relating to or affecting creditors’ rights and to general equity principles. When each of the other
Operative Agreements to which
Seller is or will be a party has been duly executed and delivered by Seller, such Operative Agreement (assuming due authorization, execution
and delivery by Purchaser) will constitute a legal and binding obligation of
Seller enforceable against Seller in accordance with its terms, subject
to bankruptcy, insolvency, reorganization, moratorium and other similar Laws of general application relating to or affecting creditors’ rights and
to general equity
principles.

 
3.3 No Conflicts
 

 
3.3.1 Except as set forth on Schedule 3.3.1, the execution and delivery by Seller of this Agreement and the other
 Operative

Agreements to which it is a party, the performance by Seller of its obligations under this Agreement and such Operative
Agreements and the consummation of the transactions contemplated hereby and thereby do not and will not:

 
  (a) conflict with or result in a violation or breach of, or default under, any of the terms, conditions or
provisions of

Seller’s Organizational Documents;
 
  (b) conflict with or result in a violation or breach of any term or provision of any applicable Law in any
 material

respect; or
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(c) (A)  (i) in any material respect conflict with or result in a violation or breach of,
 (ii) constitute a material default
under or an event that, with or without notice or lapse of time or both, would constitute a material default under,
(iii) except for requirements under the HSR Act, require Seller to obtain any consent,
approval or action of, make
any filing with or give any notice to any Person as a result or under the terms of, or (iv) result in or give to any
Person any right of termination, cancellation, acceleration or modification in or with respect to,
 any Assigned
Contract or Assigned Permit; or (B)  result in the creation or imposition of any Lien (other than Permitted Liens)
upon any of the Purchased Assets.

 

 

3.3.2 Except as set forth in Schedule 3.3.2 and for any filings as may be required under the HSR Act, no consent,
approval, Permit,
Governmental Order, declaration or filing with, or notice to, any Governmental Entity is required by or with respect to Seller
in connection with the execution and delivery of this Agreement or any of the other Operative Agreements
 and the
consummation of the transactions contemplated hereby and thereby.

 
3.4 Financial Results; Absence of Changes; Capitalization
 

 

3.4.1 Attached hereto as Schedule 3.4.1 are true and complete copies of unaudited financial results of the Catawba
Mill Business
as at December 31, 2017 and the interim net asset balance sheet as of August 31, 2018 for the Catawba Mill Business (the
“Financial Results”). Except as set forth in the notes thereto, the Financial
Results fairly present in all material respects the
net asset balance and operating income of the Catawba Mill Business as at the date thereof and for the periods covered
thereby. The interim net asset balance sheet for the Catawba Mill Business as
of August 31, 2018 are referred to herein as the
“Latest Financial Results.”

 
  3.4.2 Except as set forth in Schedule 3.4.2, from the date of the Latest Financial Results, Seller has conducted
the Catawba Mill

Business in the Ordinary Course of Business and there has not occurred, with respect to the Catawba Mill Business, any:
 
  (a) event, occurrence or development that has had or would reasonably be expected to have, individually or in
 the

aggregate, a Material Adverse Effect;
 
  (b) material change in any method of accounting or accounting practice for the Catawba Mill Business, except as

required by GAAP;
 

 
(c) entry into any Contract that would constitute a Material Contract, other than any Purchase Order, Customer
Order or

any other Contract that will be performed or completed prior to Closing and entered into in the Ordinary Course of
Business;

 

 
(d) transfer, assignment, sale or other disposition of any of the Purchased Assets shown or reflected in the
 Latest

Financial Results, except for the sale of Inventory or the disposal of damaged or obsolete equipment or materials, in
each case, in the Ordinary Course of Business;

 
  (e) cancellation of any debts or claims in an amount exceeding $200,000 individually;
 
  (f) transfer or assignment of or grant of any license or sublicense under or with respect to any Owned
 Intellectual

Property or Intellectual Property Licenses;
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  (g) material unrepaired damage, destruction or loss which has not be replaced, or any material unremedied
interruption
in use, of any Purchased Assets, whether or not covered by insurance;

 
  (h) acceleration, termination, material modification to, cancellation of or the waiver of any material term of
 any

Assigned Contract or Assigned Permit;
 
  (i) material capital expenditures which would constitute an Assumed Obligation except as contemplated by the
Five

Year Capital Expenditure Plan made available in the Data Room;
 
  (j) imposition of any Lien (other than Permitted Liens) upon any of the Purchased Assets;
 

 

(k) (i) grant of any bonuses, whether monetary or otherwise, or increase in any wages, salary, severance,
pension or
other compensation or benefits in respect of any Employees, other than increases in the Ordinary Course of
Business or as required by the terms of any written agreements or applicable Law, (ii) material change in the terms
of
 employment for any Employee (other than changes applicable to all similarly situated Employees that do not
result in any material increased Liability of Seller with respect thereto), or (iii) action to accelerate the vesting or
payment of any
compensation or benefit for any Employee of the Catawba Mill Business that is the general manager
or a direct report of the general manager;

 

 

(l) hiring or promoting any person as or to (as the case may be) an Employee that is the general manager or a
direct
report of the general manager or hiring or promoting any employee below an Employee that is the general manager
or a direct report of the general manager, in each case, except to fill a vacancy after the Effective Date of the mill
manager
position with the prior written approval of the Purchaser or of any other position in the Ordinary Course of
Business;

 

 

(m) adoption, modification or termination, except as required by applicable Law, of any: (i)  employment,
 severance,
retention or other agreement with any Employee of the Catawba Mill Business that is the general manager or a
direct report of the general manager, other than the mill manager position or (ii)  collective bargaining or other
agreement
with a union, in each case whether written or oral;

 

 

(n) movement of any tangible personal property from the Owned Real Property into the Service Center unless such
property (i) is, as of the Effective Date, exclusively related to the operation of the Service Center or (ii) consists of
office or information technology equipment required for use by those employees transferred to the Service Center
from
the Catawba Mill; or

 
  (o) any Contract to do any of the foregoing, or any action or omission that would result in any of the
foregoing.
 
3.5 No Undisclosed Liabilities

Except for Liabilities (a)  set forth on the Latest Financial Results, (b)  incurred since the date of the Latest
Financial Results in the Ordinary
Course of Business, (c)  incurred in connection with the transactions contemplated hereby and by the other Operative Agreements, (d) arising
from executory performance obligations under Purchased Contracts
and Instruments, or (e) set forth on Schedule 3.5, there are no Liabilities of,
relating to or affecting the Catawba Mill Business (to the extent it relates to the Purchased Assets and the Assumed Obligations and for which
Purchaser will become
liable at Closing) of the type that would be required to be set forth on the face of a balance sheet prepared in accordance
with GAAP.
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3.6 Legal Proceedings
 

 

3.6.1 Except as set forth on Schedule 3.6.1, there are no Actions pending or, to Seller’s Knowledge,
threatened against, relating to
or affecting the Catawba Mill Business, the Purchased Assets, or the Assumed Obligations or that challenge or seek to
prevent, enjoin or otherwise delay the transactions contemplated by this Agreement. To
Seller’s Knowledge, no event has
occurred or circumstances exist that may give rise to, or serve as a basis for, any such Action.

 

 
3.6.2 Seller is not subject to any Governmental Order which restricts in any material respect the operation of the
Catawba Mill

Business or which has had or would reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect.

 

 
3.6.3 There are no outstanding Governmental Orders against Seller with respect to the Catawba Mill Business that
have not been

satisfied or discharged. To Seller’s Knowledge, no event has occurred or circumstance exists that may constitute or result in
(with or without notice or lapse of time) a violation of any such Governmental Order.

 
3.7 Compliance With Laws

During the past five (5) years, Seller has complied, and is now complying, in all material respects with all Laws
applicable to the conduct of the
Catawba Mill Business as currently conducted or the ownership and use of the Purchased Assets. Notwithstanding the foregoing, the
representations and warranties in this Section 3.7 do not apply to environmental
matters, benefit plans and related matters, labor matters, real
estate matters, intellectual property matters, Permits, and Tax matters, which are addressed in their entirety and exclusively elsewhere in this
Section 3.

 
3.8 Tax Matters
 

 

3.8.1 Except as disclosed on Schedule 3.8.1, (a) Seller has timely filed, or there have been timely filed on
Seller’s behalf, all Tax
Returns required to be filed with the appropriate Taxing Authorities in connection with, or relating to, the Catawba Mill
Business or any of the Purchased Assets in all jurisdictions in which such Tax Returns are
required to be filed (taking into
account any extension of time to file granted to Seller) and all such Tax Returns were true, correct and complete in all
material respects, and (b) all Taxes payable with respect to the Catawba Mill Business or
any of the Purchased Assets have
been timely paid.

 
  3.8.2 There are no liens (other than Permitted Liens) on, nor have any claims been made in writing with respect
 to, any of the

Purchased Assets that arose in connection with any failure (or alleged failure) to pay any Tax.
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3.8.3 Seller has withheld and paid all Taxes (relating to the Catawba Mill Business or any of the Purchased
Assets) required to
have been withheld and paid in connection with any amounts paid or owing to any employee, independent contractor,
creditor, owner, or other third party, and all IRS Forms W-2 and 1099
 required with respect thereto have been properly
completed and timely (with extensions) filed.

 
  3.8.4 None of the Purchased Assets is “tax-exempt use property”
within the meaning of Section 168(h) of the Code.
 

 
3.8.5 Seller has not received written notice from a Taxing Authority of (a) any pending or, to Seller’s
Knowledge, threatened Tax

audit, proceeding, dispute or claim or (b) any Tax deficiency (in each case, relating to the Catawba Mill Business or any of
the Purchased Assets), which audit, proceeding, dispute, claim or deficiency is still pending
or outstanding.

 

 
3.8.6 Seller has delivered to Purchaser correct and complete copies of (A) all applicable Tax Returns
relating to the Catawba Mill

Business or any of the Purchased Assets and (B) any statements of deficiencies relating to such Tax Returns assessed against
or agreed to by Seller, in each case since December 31, 2013.

 

 
3.8.7 Seller has not waived any statute of limitations in respect of Taxes or agreed to any extension of time with
respect to a Tax

assessment or deficiency (in each case, relating to the Catawba Mill Business or any of the Purchased Assets), which waiver
or extension is still in effect.

 
  3.8.8 Seller has no liability for the Taxes (relating to the Catawba Mill Business or any of the Purchased Assets)
of any Person as a

transferee or successor, by Contract, or otherwise.
 
  3.8.9 Seller is not a foreign person within the meaning of Treasury Regulation
Section 1.1445-2(b).
 
3.9 Benefit Plans
 
  3.9.1 Schedule 3.9.1 contains a true and complete list of all Benefit Plans. True and complete copies of all
material plan documents

relating to such Benefit Plans have been delivered or made available to Purchaser.
 
  3.9.2 All contributions to Benefit Plans that were required to be made under such Benefit Plans as of the
Effective Date have been

made as of the Effective Date.
 

 

3.9.3 No Benefit Plan is (a) a “multiemployer plan” (within the meaning of Section 3(37) of
ERISA), (b) a “multiple employer
plan” within the meaning of (Section 413(c) of the Code), or (c) a “multiple employer welfare arrangement” (as defined in
Section  3(40) of ERISA). Each Benefit Plan that is intended to
 be qualified under Section  401 of the Code has been
determined by the Internal Revenue Service to be and is so qualified and is covered by a favorable determination letter or
opinion letter from the Internal Revenue Service and, to
Seller’s Knowledge, there is no reason why any such determination
letter or opinion letter should be revoked and not be reissued.
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3.9.4 Except as disclosed on Schedule 3.9.4, there are no pending Actions which have been asserted or instituted
or, to Seller’s
Knowledge, threatened against the Seller DB Pension Plan, the assets of such plan or of any related trust or Seller, the plan
administrator or any fiduciary of such Seller DB Pension Plan with respect to such plan (other than
routine benefit claims).
The Seller DB Pension Plan is not under audit or investigation by the IRS, DOL, or any other Government Entity and no
such completed audit, if any, has resulted in the imposition of any material Tax, interest, or penalty.
The Seller DB Pension
Plan complies in all material respects with its terms and provisions of applicable Law, including ERISA and the Code. No
nonexempt “prohibited transaction” within the meaning of ERISA or the Code, or breach of any
 duty imposed on
“fiduciaries” pursuant to ERISA, has occurred with respect to the Seller DB Pension Plan.

 
  3.9.5 The representations and warranties contained in this Section 3.9 are the only representations and
warranties made by Seller

with respect to Benefit Plans and related matters.
 
3.10 Real Property
 

 

3.10.1 Except as set forth on Schedule 3.10.1, the Owned Real Property constitutes all of the real property owned
by Seller used or
held for use in connection with the Catawba Mill Business as presently conducted. Seller has good, clear, record and
marketable fee simple title to all of the Owned Real Property, free and clear of any and all Liens, except for
Permitted Liens.
To Seller’s Knowledge, except as set forth on Schedules 3.10.1 and 3.10.3, (a) there is no actual or threatened condemnation
proceeding against any of the Owned Real Property or pending or threatened real estate tax deficiency
 or reassessment
against any of the Owned Real Property, (b)  no Person other than Seller is occupying or using any of the Owned Real
Property, (c) all improvements constituting part of the Owned Real Property have been completed and are in
compliance in
all material respects with all applicable Laws and Permits, (d) Seller possesses all Permits necessary to use and occupy the
Owned Real Property for the Catawba Mill Business as presently conducted, (e) there is no violation
of any Law or Permit
issued with respect to any of the Owned Real Property that has not been corrected heretofore, and no such violation exists
which could have an adverse effect on the operation or value of any of the Owned Real Property,
(f) all water, sewer, gas,
electric, telephone, drainage and other utilities required by Law or necessary for the current operation of the Owned Real
Property are sufficient for the conduct of the Catawba Mill Business at the Owned Real
Property as presently conducted, and
(g) the Owned Real Property has legal and record vehicular and pedestrian access to a public way.

 
  3.10.2 Seller has not granted any option to purchase the Owned Real Property or any right of first refusal or right
of first offer or

similar right to purchase the Owned Real Property to any Person.
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3.10.3 Schedule 3.10.3 contains a true and complete list of all leases of real property (collectively, the
“Real Property Leases”) to
which Seller is a party (as lessee, sublessee, lessor or sublessor) which relate to the Catawba Mill Business. Each of the Real
Property Leases is in full force and effect and Seller has valid
leasehold interests in all leased real property described in the
applicable Real Property Lease (the “Leased Real Property”), free and clear of any and all Liens, except for Permitted
Liens. A true, correct and complete copy
of each of the Real Property Leases, as currently in effect, has been delivered or
made available to Purchaser and none of the Real Property Leases has been modified in any respect, except to the extent that
such modifications are disclosed by the
 copies delivered or made available to Purchaser. Except as otherwise noted on
Schedule 3.10.3, the consummation of the transactions contemplated hereby will not cause a breach of or result in any default
under, or require any consent, notice or
waiver under, any Real Property Lease. All of the covenants to be performed by
Seller under any such Real Property Lease have been fully performed in all material respects. To Seller’s Knowledge, all of
the covenants to be performed by any
 other party under any such Real Property Lease have been fully performed in all
material respects by such Person. Seller has not received any notice of any default or event that with notice or lapse of time,
or both, would constitute a default under
any of the Real Property Leases and Seller and, to Sellers’ Knowledge, each other
party to a Real Property Lease, is in compliance in all material respects with all obligations of such party thereunder. Seller
possesses all Permits necessary to
 use and occupy the Leased Real Property for the Catawba Mill Business as presently
conducted. No condemnation proceeding is pending or, to Seller’s Knowledge, threatened which would preclude or impair
the use of any such property by Purchaser
 for the purposes for which it is currently used. Seller’s possession and quiet
enjoyment of each Leased Real Property under each Real Property Lease has not been disturbed in any material respect and
there are no disputes pending with respect
to any Real Property Lease.

 
  3.10.4 Except as set forth on Schedule 3.10.1, the Owned Real Property and the Leased Real Property constitute all
of the interests

in real property used or held for use in connection with the Catawba Mill Business as presently conducted.
 
  3.10.5 The representations and warranties contained in this Section 3.10 are the only representations and
warranties made by Seller

with respect to real property and related matters.
 
3.11 Condition and Sufficiency of Assets

Except as set forth on Schedule 3.11(a), the buildings, structures, furniture, fixtures, machinery, Equipment (including
Equipment currently used
to produce lightweight coated (“LWC”) paper and southern bleached softwood kraft (“SBSK”) pulp), vehicles and other items of tangible
personal property (other than Inventory)
included in the Purchased Assets are, in all material respects (or, in the case of the Purchased Assets
listed on Schedule 3.11(b) in all respects), structurally sound, in good operating condition and repair (subject to normal wear and tear), and
are
adequate for the uses to which they are being put, and none of such buildings, structures, furniture, fixtures, machinery, Equipment, vehicles or
other items of tangible personal property is currently in need of material maintenance or repairs
(or, in the case of the Purchased Assets listed on
Schedule 3.11(b), any maintenance or repairs), except in each case for ordinary, routine maintenance and other regularly scheduled repairs.
Except as set forth in Schedule 3.11(c), the Purchased
Assets, taken as a whole, are sufficient for the continued conduct of the Catawba Mill
Business after the Closing in substantially the same manner as conducted prior to the Closing and constitute all of the rights, property and assets
necessary to
conduct the Catawba Mill Business as presently conducted.
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3.12 Intellectual Property
 

 

3.12.1 Seller is the sole and exclusive legal and beneficial owner of all right, title and interest in and to the
Owned Intellectual
Property free and clear of Liens other than Permitted Liens. Seller has a valid and enforceable right to use all Licensed
Intellectual Property licensed under the Intellectual Property Licenses. Seller has not made any
registration, application, or
other filing with any Governmental Entity or authorized private registrar in any jurisdiction relating to any of the Owned
Intellectual Property. The Owned Intellectual Property, Intellectual Property Licenses and the
Licensed Intellectual Property
constitutes all of the Intellectual Property used in the conduct of the Catawba Mill Business as presently conducted other than
the Excluded Intellectual Property. Seller has no obligation to pay any Person any
royalties or other fees for the continued
use of the Owned Intellectual Property or the Licensed Intellectual Property and, to the Seller’s Knowledge, Purchaser will
have no obligation to pay such royalties or other fees as a result of the
consummation of the transactions contemplated by
this Agreement, in each case, other than as set forth in the Intellectual Property Licenses.

 

 

3.12.2 Seller has not licensed its rights or otherwise granted any rights in, to, or under the Owned Intellectual
Property, Intellectual
Property Licenses or the Licensed Intellectual Property, or the use thereof, to any Person, including any of its Affiliates. To
Seller’s Knowledge, no Person is misappropriating, infringing, or violating any Owned
 Intellectual Property, and no
Intellectual Property or other proprietary right misappropriation, infringement, or violation Action has been brought against
any Person by Seller relating to the Owned Intellectual Property. Seller is not party to or
 bound to any agreement, open
source software license, standards of development effort, specification development effort, settlement, covenant not to sue,
consent, decree, stipulation, judgment, or order resulting from any Action which
(A) permits third parties to use any of the
Owned Intellectual Property, (B)  restricts Seller’s rights to use any Owned Intellectual Property or Licensed Intellectual
Property (other than the Intellectual Property Licenses), or
(C) restricts Seller’s operation of the Catawba Mill Business in
order to accommodate any other Person’s Intellectual Property.

 

 

3.12.3 Neither the execution, delivery or performance of this Agreement, nor the consummation of the transactions
contemplated
hereunder, will result in the loss or impairment of or require the payment of any additional amounts with respect to, nor
require the consent of any other Person in respect of, Purchaser’s right to own or use any Owned Intellectual
Property or any
Licensed Intellectual Property. All Owned Intellectual Property is transferable, alienable and licensable to Purchaser without
restriction and without payment of any kind to any third party.

 

 

3.12.4 The operation of the Catawba Mill Business as currently conducted by Seller, and as has been conducted since
January 1,
2015, and the possession and use of the Owned Intellectual Property and the Licensed Intellectual Property, currently do not
infringe upon, misappropriate, violate or otherwise breach, and has not since January  1, 2015 infringed
 upon,
misappropriated, violated, or otherwise breached, any Intellectual Property or other rights of any Person (including any
Affiliate of Seller).
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3.12.5 Since January 1, 2015, no written claim or demand of any Person has been made or, to Seller’s
Knowledge, threatened, nor is
there any Action that has been settled or otherwise resolved or is pending or, to Seller’s Knowledge, threatened, nor is there
any investigation that has been settled or otherwise resolved or is pending or, to
Seller’s Knowledge, threatened, in each case
that (a)  challenges or challenged the use, ownership, validity, or enforceability of any Owned Intellectual Property or
Licensed Intellectual Property or (b)  asserts or asserted that the
 operation or conduct of the Catawba Mill Business as
presently conducted by Seller is or was infringing, misappropriating, or otherwise in violation of or constituting the
unauthorized use of any Intellectual Property of any Person. To Seller’s
Knowledge, there are no facts or circumstances that
would reasonably be expected to give rise to any such claim, demand, Action, or investigation. None of the Owned
Intellectual Property or Licensed Intellectual Property is subject to any
outstanding Governmental Order by which Seller is
bound, or is the subject of any pending Action against Seller that remains unresolved.

 

 
3.12.6 Seller has taken all reasonable and necessary steps to maintain and enforce the Owned Intellectual Property.
 To Seller’s

Knowledge, there has been no unauthorized disclosure or use of, or access to, any trade secrets or other confidential
information of the Catawba Mill Business.

 

 
3.12.7 Seller has not granted nor is it obligated to grant any access or license to any of its source code included
 in the Owned

Intellectual Property (including, in any such case, any conditional right to access or under which Seller has established any
escrow arrangement for the storage and conditional release of any of such source code).

 
3.13 Material Contracts
 

 

3.13.1 Schedule 3.13.1 lists each of the following Contracts (x) by which any of the Purchased Assets are
bound or affected as of
the Effective Date or (y) to which Seller is a party or by which it is bound exclusively in connection with the Catawba Mill
Business or the Purchased Assets as of the Effective Date, in each case other than Excluded
Assets (such Contracts, together
with all Contracts concerning any Equipment or Real Property Leases listed or otherwise disclosed in Schedule 3.10 and all
Intellectual Property Licenses, being “Material Contracts”):

 
  (a) all Contracts involving aggregate consideration in excess of $300,000 and which, in each case, cannot be
cancelled

without penalty or without more than 30 days’ notice;
 
  (b) all Contracts that require Seller to purchase or sell a stated portion of the requirements or outputs of the
Catawba

Mill Business or that contain “take or pay” provisions;
 
  (c) all Contracts that provide for the indemnification of any Person or the assumption of any Tax, environmental
or

other Liability of any Person;
 
  (d) all Contracts that relate to the acquisition or disposition of any business, a material amount of stock or
assets of any

other Person or any real property (whether by merger, sale of stock, sale of assets or otherwise);
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  (e) all broker, distributor, dealer, manufacturer’s representative, franchise, agency, sales promotion,
 market research,
marketing consulting and advertising Contracts;

 
  (f) all written employment agreements and written Contracts with independent contractors or consultants (or
 similar

arrangements) and which are not cancellable without material penalty or without at least 30 days’ notice;
 
  (g) all Contracts with any Governmental Entity;
 
  (h) all Contracts that limit or purport to limit the ability of Seller to compete in any line of business or
with any Person

or in any geographic area or during any period of time;
 
  (i) all joint venture, partnership or similar Contracts;
 

 
(j) all Contracts for the sale of any of the Purchased Assets or for the grant to any Person of any option,
right of first

refusal or preferential or similar right to purchase any of the Purchased Assets, excluding Contracts for the sale of
Inventory in the Ordinary Course of Business;

 
  (k) all Material Contracts between Seller and any Affiliate of Seller with respect to the Catawba Mill Business;
and
 
  (l) all other Contracts that are material to the Purchased Assets or to the operation of the Catawba Mill
Business and

not previously disclosed pursuant to this Section 3.13.1.
 

 

3.13.2 Each Material Contract that is an Assigned Contract is a legal, valid and binding Contract of Seller and, to
 Seller’s
Knowledge, the other parties thereto in accordance with its terms, except to the extent that its enforceability may be subject
to applicable bankruptcy, insolvency, reorganization, moratorium, or other similar Laws affecting the
 enforcement of
creditors’ rights generally and by general equitable principles. None of Seller or, to Seller’s Knowledge, any other party
thereto is in breach of or default in any material respect under (or is alleged to be in such breach
of or default under), or has
provided or received any written notice of any intention to terminate, any Material Contract that is an Assigned Contract. To
Seller’s Knowledge, no event or circumstance has occurred that, with notice or lapse of
 time or both, would constitute an
event of default under any Material Contract that is an Assigned Contract or result in a termination thereof or would cause or
permit the acceleration or other changes to any material right or obligation or the loss
of any material benefit thereunder.
Complete and correct copies of each Material Contract that is an Assigned Contract (including all modifications,
amendments and supplements thereto and waivers thereunder) have been made available to Purchaser.
There are no material
disputes pending or, to Seller’s Knowledge, threatened under any Assigned Contract.

 
3.14 Employees; Labor Relations
 

 

3.14.1 Schedule 3.14.1 contains a true and complete list of (a)  the Employees as at the date indicated
 therein, identified by
employee identification number and not by name and (b)  all collective bargaining agreements, memoranda of agreement,
memoranda of understanding, side letters, and any other written agreements or understandings currently
 in effect between
Seller and the USW or any other labor organization to the extent related to the Catawba Mill Business.
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3.14.2 Except as set forth on Schedule 3.14.2, as of the date indicated therein (a)  there are no Actions
 pending or, to Seller’s
Knowledge, threatened between Seller (to the extent related to the Catawba Mill Business) and any labor organization (to the
extent related to the Catawba Mill Business) or any Employee or former employee, and
 (b)  there are no pending or, to
Seller’s Knowledge, threatened unfair labor practice charges, arbitrations or arbitration awards, grievances, strikes, lockouts,
or Actions involving any Employee against or with respect to Seller (to the
extent related to the Catawba Mill Business).

 
  3.14.3 The only labor union or other labor organization that represents any Employees is the USW.
 

 

3.14.4 During the past five (5) years, with respect to the Catawba Mill Business: (i) Seller has
complied, and is now complying, in
all material respects with all Laws related to employment, termination of employment, employment practices, employment
terms, conditions, and compensation, labor or employment relations, equal employment
opportunities, and fair employment
practices; (ii) except as set forth on Schedule 3.14.4, there has been no investigation, claim, complaint, charge, action, or
litigation before or by any federal, state, or local court, administrative agency,
governmental entity, or arbitration tribunal
relating to employment, employment practices, terms, conditions, or compensation, employment termination, separation, or
layoffs, employment discrimination or equal employment opportunity, employee
 benefits, fair employment practices,
whistleblowing, retaliation, or employee safety or health nor, to Seller’s Knowledge, is any threatened; (iii) Seller has been in
material compliance with the terms and provisions of the Immigration
Reform and Control Act of 1986, as amended, and all
related regulations promulgated thereunder (“Immigration Laws”); and (iv) Seller has not been warned in writing, fined, or
otherwise penalized by reason of its failure to
 comply with Immigration Laws, nor is any Action pending or, to Seller’s
Knowledge, threatened with respect to any such noncompliance.

 

 
3.14.5 The representations and warranties contained in this Section 3.14 are the only representations and
warranties made by Seller

with respect to Employees, labor relations, and related matters; except to the extent that such representations and warranties
are made by Seller in Section 3.9 in this Agreement.

 
3.15 Brokers

Other than TM Capital Corp., no agent, broker, finder, investment banker, financial advisor or other Person will be entitled
 to any fee,
commission or other compensation in connection with any of the transactions contemplated by this Agreement or any of the other Operative
Agreements.

 
3.16 Title

Seller has good and valid title to, or good and valid leasehold interests in, all of the Purchased Assets owned and leased by
it, free and clear of all
Liens other than (a) the Liens set forth on Schedule 3.16, which will be released immediately prior to the Closing, and (b) Permitted Liens. By
virtue of this Agreement and the other Operative Agreements, subject
to Section 1.3, Purchaser will obtain at the Closing good and valid title to
the Purchased Assets, free and clear of all Liens other than Permitted Liens.
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3.17 Permits and Industry Certifications
 

 

3.17.1 Except as set forth in Schedule 3.17.1(a), Seller holds all Permits (including Environmental Permits)
 necessary for the
current conduct of the Catawba Mill Business or for the ownership and use of the Purchased Assets, and such Permits are
valid and in full force and effect. All fees and charges with respect to such Permits as of the Effective Date
have been paid in
full. All Permits necessary to conduct the Catawba Mill Business or for the ownership and use of the Purchased Assets
(a) are set forth on Schedule 3.17.1, including the names of the Permits and their respective dates of
issuance and expiration
and (b)  if included in the Assigned Permits, subject to Section  1.3 and, in the case of the NRC Permit, the terms of the
Control Agreement, shall be transferred to Purchaser on the Closing Date. All necessary
filings for the reissuance or renewal
of material Permits for the current conduct, ownership or use of the Catawba Mill Business have been timely filed. To
Seller’s Knowledge, no event has occurred that, with or without notice or lapse of time
 or both, would reasonably be
expected to result in the revocation, amendment, suspension, lapse or limitation of any Permit set forth on Schedule 3.17.1.
Seller is in compliance in all material respects with the Assigned Permits, and there are not
 any legal, administrative,
regulatory, or other Governmental Entity proceedings pending, or, to the Knowledge of the Seller, threatened for violations of
any Assigned Permits. The representations and warranties contained in this Section 3.17.1
(and, in the case of Environmental
Permits only, Section 3.18.2) are the only representations and warranties made by Seller with respect to Permits.

 

 

3.17.2 Except as set forth in Schedule 3.17.2, Seller (a) has complied in all material respects with all
certifications, approvals and
other authorizations listed on Schedule 3.17.2 (the “Industry Certifications”), (b) has not taken or permitted any action that
would cause any of the Industry Certifications to be terminated, and
(c) has not received any written notice that any Industry
Certification will be revoked, suspended, modified or will not be renewed. To Seller’s Knowledge, no event or circumstance
has occurred that, with notice or lapse of time or both,
would result in the revocation or variation in any material respect of
any Industry Certification.

 
3.18 Environmental Matters
 

 

3.18.1 The Seller has made available to the Purchaser true, complete and correct copies of all environmental data,
reports, studies,
and similar information prepared or generated within the past five (5) years that are in the Seller’s care, custody and control,
relating to (a)  the presence, potential presence or Release of Hazardous Substance at,
 on, under or emanating from the
Owned Real Property or Leased Real Property or for which Buyer may be otherwise assuming liability under this
Agreement, including under the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) or
state equivalents, including but not limited to any Phase I and Phase II environmental site assessments, (b) the assessment,
clean-up, removal, or other remediation of any Release of Hazardous
Substance or other waste or materials of any kind in,
on, under or emanating from the Owned Real Property or Leased Real Property, (c)  compliance of the Catawba Mill
Business with Environmental Law including compliance with Environmental
Permits issued thereunder, (d) the use of any
Hazardous Substance used in the Catawba Mill Business including the manner and location of storage and disposal thereof
and (e) all existing or former above and underground ground storage tanks
that contain or contained Hazardous Substance
and all underground storage tanks, containers, piping, structures or impoundments located at or on real property that is or was
owned or leased by or on behalf of the Catawba Mill Business, but excluding
 routine and non-material data, reports,
inspections and other documentation that has not been and is not required to be provided to DHEC or any other
Governmental Entity (collectively, the
“Environmental Reports”). To the Knowledge of the Seller, there are no material
environmental reports relating to the presence or Release of Hazardous Substance or compliance with or liability under
Environmental Law prepared
or generated within the last five (5) years other than the Environmental Reports. To Seller’s
Knowledge, there is no report relating to a material Liability under Environmental Law which is an Assumed Obligation as
of the Closing Date for
which the facts giving rise to such Liability are not contained in an Environmental Report.

0:21-cv-01480-SAL     Date Filed 12/15/21    Entry Number 49-3     Page 33 of 95



8/10/2021 EX-2.1

https://www.sec.gov/Archives/edgar/data/1393066/000119312519003766/d672019dex21.htm 33/94

 
- 29 -

  3.18.2 Except as made available in the Data Room:
 

  (a) Seller is and within the last five (5) years has been in material compliance with all Environmental
Laws, including
all Environmental Permits issued under Environmental Law, with regard to the Catawba Mill Business;

 

 

(b) Seller has not received any written notice from any Governmental Entity or other Person within the last five
(5) years with respect to the Catawba Mill Business, Owned Real Property or Leased Real Property alleging that
Seller is or may not be in compliance in any respect with any Environmental Law or is or may be liable for the
presence, Release, or
 threatened Release of a Hazardous Substance; except any such notices received after the
Effective Date related to any matters discussed by Purchaser or its Affiliates or Representatives with any
Governmental Entity;

 

 

(c) within the last five (5)  years, there has been no Release by Seller of a Hazardous Substance with
 respect to the
Catawba Mill Business, Owned Real Property or Leased Real Property, nor to Seller’s Knowledge has any Release
of a Hazardous Substance occurred nor is any such Release threatened at, on, under or from any of the Owned Real
Property or Leased Real Property or as a result of activities of the Catawba Mill Business, except in each case such
Releases as are permitted under Environmental Law;

 

 

(d) there are no Actions by any Governmental Entity or other Person pending or, to the Seller’s Knowledge,
threatened
against any of the Purchased Assets, or Seller with respect to the Catawba Mill Business under any Environmental
Law or with regard to the presence, exposure to or Release of Hazardous Substances, including but not limited to
any
obligations under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) or
state equivalents; except any such Actions implemented or threatened after the Effective Date related to any matters
discussed by Purchaser or
its Affiliates or Representatives with any Governmental Entity;
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(e) (i) no real property currently owned, operated or leased by Seller currently relating to the Purchased
Assets or the
Catawba Mill Business is listed on or has been proposed for listing on the National Priorities List (or CERCLIS)
under CERCLA or any equivalent state list, and (ii)  to the Seller’s Knowledge, no real property formerly owned,
operated or leased by Seller relating to the Purchased Assets or the Catawba Mill Business is listed on or has been
proposed for listing on the National Priorities List (or CERCLIS) under CERCLA or any equivalent state list;

 

 
(f) to the Knowledge of the Seller, there are no conditions, circumstances or other facts that would reasonably
 be

expected to result in unbudgeted control measures or capital expenditures needed for the Catawba Mill Business to
maintain compliance with Environmental Laws in the next eighteen (18) months; and

 

 
(g) Seller has not retained or assumed, by contract or operation of Law, the liability of any other Person under
 any

Environmental Law or pertaining to the presence, Release or threatened Release of Hazardous Substance arising out
of or relating to the Catawba Mill Business or the Purchased Assets.

 
  3.18.3 To Seller’s Knowledge, the Data Room contains all material environmental information with respect to
 the Catawba Mill

Business prepared, generated or received within the last five (5) years.
 

 

3.18.4 Notwithstanding anything in this Agreement to the contrary, this Section 3.18 (and, in the case of
Environmental Permits,
Section  3.17.1) contains the sole and exclusive representations and warranties of Seller with respect to, arising out of or
relating to environmental matters, including the assessment,
 clean-up, removal, or other remediation of any Releases of
Hazardous Substances from the Purchased Assets or relating to the Catawba Mill Business, the extent to which the Purchased
Assets or the Catawba Mill
 Business are in compliance with any past, present, or future Environmental Laws or
Environmental Permits, or any Release or other contamination or pollution of the environment.

 
3.19 Customers and Suppliers

Schedule 3.19 sets forth a true, complete and correct list of the ten (10)  largest customers by revenues (each, a
 “Major Customer”) and
suppliers by billings to Seller (each, a “Major Supplier”) of the Catawba Mill Business, in each case, other than Purchaser or any of its
Affiliates, and the amount of revenues or
billings generated by each during the 2016 and 2017 calendar years and during 2018 for the period
beginning January 1, 2018 through August 31, 2018. Except as set forth on Schedule 3.19, as of the Effective Date, Seller has not received
any
written notice, and has no Knowledge, that any of the Major Customers or Major Suppliers, in each case for the period beginning January 1,
2018 through August  31, 2018, has ceased, or intends to cease, to use or supply the goods or
 services of the Catawba Mill Business or to
otherwise terminate, materially reduce or adversely modify its relationship with the Catawba Mill Business.

 
3.20 Affiliate Transactions

Except as set forth on Schedule 3.20, no current or, to Seller’s Knowledge, former Affiliate of Seller or director
or officer of Seller or of any
such Affiliate (a) owns any Purchased Assets, (b) owes money to, or is owed money by, the Catawba Mill Business, in each case, to the extent
the same constitute Purchased Assets or Assumed Obligations, or
 (c)  is a party to or the beneficiary of any Contract with the Catawba Mill
Business which constitutes an Assigned Contract, except in each case for compensation and benefits payable under a Benefit Plan or
employment agreement to officers or
directors in their capacity as such.
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3.21 Accounts Receivable

The Receivables reflected on the Latest Financial Results and the Receivables arising after the date thereof (a)  have
 arisen from bona fide
transactions entered into by Seller involving the sale of goods or the rendering of services in the Ordinary Course of Business; and (b) taking into
account the applicable reserve for bad debts, constitute only valid,
undisputed claims of Seller not subject to claims of set-off or other defenses
or counterclaims other than normal cash discounts accrued in the Ordinary Course of Business. The reserve for bad debts shown on
the Latest
Financial Results or, with respect to Receivables arising after the date of the Latest Financial Results, on the accounting records of the Catawba
Mill Business have been determined in accordance with GAAP, consistently applied, subject
to normal year-end adjustments and the absence of
disclosures normally made in footnotes.

 
3.22 Inventory

All Inventory of the Catawba Mill Business, whether or not reflected in the Financial Results, (a) consists of a quality
and quantity usable and
salable in the Ordinary Course of Business, except for obsolete, damaged, defective or slow-moving items that have been written off or written
down to fair market value or for which adequate reserves have been established
(such obsolete, damaged, defective or slow-moving items, the
“Obsolete Inventory”) and (b) complies in all material respects with the Industry Certifications to the extent such Industry Certifications are
applicable to
such Inventory. All such Inventory is owned by Seller free and clear of all Liens (other than Permitted Liens), and except as set
forth on Schedule 3.22 no Inventory of the Catawba Mill Business is held on a consignment basis. The quantities of each
 item of Inventory
(whether raw materials, work-in-process or finished goods) are not excessive, but are reasonable in the present circumstances of the Catawba
Mill
Business. Any contaminant contained in any Stock, including any pieces of fragments of rubber or metal, is not at a level in excess of
industry standards.

 
3.23 Insurance

Schedule 3.23 sets forth with respect to the Catawba Mill Business a list of all pending claims under the Insurance Policies
as of the Effective
Date. Neither Seller nor any of its Affiliates has received any written notice of cancellation of, premium increase with respect to, or material
alteration of coverage under, any current insurance policies maintained by Seller or
 its Affiliates relating to the Catawba Mill Business
(collectively, the “Insurance Policies”). The Insurance Policies are, taken as a whole, of the type and in the amounts customarily carried by
Persons conducting a business similar
to the Catawba Mill Business and are sufficient for compliance in all material respects with all applicable
Laws and Contracts to which Seller is a party or by which it is bound.

 
3.24 Solvency
 
  3.24.1 Seller is not now Insolvent, nor will it be rendered Insolvent by the transactions contemplated hereby.
 

 

3.24.2 As of the Closing and taking into account the transactions contemplated hereby and by the other Operative
 Documents:
(a)  Seller will be able to pay its Liabilities as they become due; (b)  Seller will not have unreasonably small capital with
which to carry on its business; and (c) Seller will have assets (calculated at fair market value)
 that exceed its known and
probable Liabilities.
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3.24.3 Seller has not, since January 1, 2014: (a) made a general assignment for the benefit of creditors;
(b) filed, or had filed against
it, any bankruptcy petition or similar filing; (c) suffered the attachment or other judicial seizure of all or a substantial portion
of its assets; (d) admitted in writing its inability to pay its debts
as they become due; (e) adopted a plan of liquidation or
dissolution; or (f) taken or been the subject of any Action that would reasonably be expected to have an adverse effect on its
ability to comply with or perform any of its covenants
or obligations under this Agreement.

 
3.25 Business Activities

Except as set forth on Schedule 3.25, during each of (a) the year ended December 31, 2017 and (b) the eight
(8) months from January 1, 2018
until August 31, 2018, none of the Seller, any Seller UPE or any HSR Affiliate of Seller has derived revenues from operations utilizing the
Purchased Assets in any industry other than industries within
the 2012 North American Industrial Classification System definitions 322110, Pulp
Mills, 322121, Paper (except Newsprint) Mills, 322122, Newsprint Mills, 325194, Cuclic Crude, Intermediate, and Gum and Wood Chemical
Manufacturing, and 321113, Sawmills.

 
3.26 No Other Representation or Warranty

The representations and warranties of Seller contained in this Section 3 are the only representations and warranties made
by Seller with respect
to the Catawba Mill Business and in connection with the transactions contemplated herein or in any other Operative Agreement and, for greater
certainty and without limiting the generality of the foregoing, no other
representation, warranty or condition, whether contractual or legal, and
whether express or implied by Seller or construed by Purchaser, is made in connection with, arising out of or relating to the Catawba Mill
Business and the transactions
contemplated by this Agreement or any other Operative Agreement. Purchaser hereby waives and disclaims any
such other representation, warranty or condition, express or implied, including without limitation any representation or warranty made or
deemed made to any Person pursuant to that certain representation letter, dated as of September 29, 2018, from certain officers of Seller or its
Affiliates to Ernst  & Young LLP (the “Management Letter”). EXCEPT
 AS SPECIFICALLY SET FORTH IN THIS SECTION 3, THE
PURCHASED ASSETS AND THE CATAWBA MILL BUSINESS ARE SOLD ON AN “AS IS WHERE IS” BASIS WITH ALL FAULTS OR
DEFECTS, WHETHER PATENT OR LATENT, DISCOVERABLE OR UNDISCOVERABLE, AND WITHOUT ANY
 WARRANTY OF
MERCHANTABILITY OR OF FITNESS FOR ANY PARTICULAR PURPOSE, WARRANTY AGAINST EVICTION, WARRANTY OF
OCCUPANCY, STRICT LIABILITY RIGHTS, OR ANY OTHER WARRANTY OF ANY NATURE WHATSOEVER, EXPRESS OR
IMPLIED. Seller is not making, directly or
indirectly, any representations or warranties regarding any pro-forma financial information, financial
projections, or other forward-looking statements. Any due diligence materials made available to Purchaser
and its representatives do not, and
shall not be deemed to, directly or indirectly, contain representations and warranties of Seller, its Affiliates, or representatives.

 
4. REPRESENTATIONS AND WARRANTIES OF PARENT AND PURCHASER
 
4.1 Representations and Warranties of Parent. Parent represents and warrants to Seller as follows:
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4.1.1 Organization; Capitalization. Parent is a limited liability company duly organized, validly
 existing and in good standing
under the laws of the State of Delaware and is qualified to transact business and has all requisite limited liability company
power and authority to own, lease and operate its properties and to carry on its business as
presently conducted. Parent owns,
beneficially and of record, 100% of the membership interests of Purchaser. The authorized equity securities of Purchaser
consist solely of membership interests.

 

 

4.1.2 Power and Authority. Parent has the necessary limited liability company power and authority to
 execute and deliver this
Agreement and the other Operative Agreements to which it is a party and to perform its obligations hereunder and thereunder
and to consummate the transactions contemplated hereby and thereby. The execution and delivery by
 Parent of this
Agreement and each other Operative Agreement to which it is a party, the performance by it of its obligations hereunder and
thereunder and the consummation by it of the transactions contemplated hereby and thereby have been duly and
 validly
authorized by all requisite limited liability company action on the part of Parent. This Agreement has been duly and validly
executed and delivered by Parent and (assuming due authorization, execution and delivery by Seller) constitutes the
 legal,
valid and binding obligations of Parent enforceable against Parent in accordance with its terms, subject to bankruptcy,
insolvency, reorganization, moratorium and other similar Laws of general application relating to or affecting
creditors’ rights
and to general equity principles. When each of the other Operative Agreements to which Parent is or will be a party has been
duly executed and delivered by Parent (assuming due authorization, execution and delivery by each
other party thereto), such
Operative Agreement will constitute a legal and binding obligation of Parent enforceable against Parent in accordance with
its terms, subject to bankruptcy, insolvency, reorganization, moratorium and other similar Laws of
 general application
relating to or affecting creditors’ rights and to general equity principles.

 
  4.1.3 No Conflicts.
 

 
(a) The execution and delivery by Parent of this Agreement and the other Operative Agreements to which it is a
party,

the performance by Parent of its obligations under this Agreement and such other Operative Agreements and the
consummation of the transactions contemplated hereby and thereby do not and will not:

 
  (i) conflict with or result in a violation or breach of, or default under, any of the terms, conditions or
provisions

of the Organizational Documents of Parent;
 
  (ii) conflict with or result in a violation or breach of any term or provision of any applicable Law in any
material

respect; or
 

 

(iii) (A) in any material respect conflict with, result in a violation or breach of, (B) constitute a
material default
under or an event that, with or without notice or lapse of time or both, would constitute a material default
under, (C)  except for requirements under the HSR Act, require Parent to obtain any consent, approval or
action of,
make any filing with or give any notice to any Person as a result or under the terms of or (D) result
in or give to any Person any right of termination, cancellation, acceleration, or modification in or with
respect to, any material Contract to
which Parent is a party.
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(b) Except for any filings as may be required under the HSR Act, no consent, approval, Permit, Governmental
Order,
declaration or filing with, or notice to, any Governmental Entity is required by or with respect to Parent in
connection with the execution and delivery of this Agreement or any of the other Operative Agreements and the
consummation of the
transactions contemplated hereby and thereby.

 

 

4.1.4 Legal Proceedings. There are no Actions pending or, to Parent’s Knowledge, threatened against,
 relating to or affecting
Parent or any Affiliate of Parent or any of Parent’s assets or properties that would reasonably be expected to result in the
issuance of an order restraining, enjoining or otherwise prohibiting or making illegal the
 consummation of any of the
transactions contemplated by this Agreement or any of the other Operative Agreements.

 

 
4.1.5 Brokers. No agent, broker, finder, investment banker, financial advisor or other Person will be
 entitled to any fee,

commission or other compensation in connection with any of the transactions contemplated by this Agreement or any of the
other Operative Agreements on the basis of any arrangements made by Parent or any of its Affiliates.

 

 

4.1.6 Business Activities. Except as set forth on Schedule 4.1.6, during each of (a) the year ended
December 31, 2017 and (b) the
eight (8) months beginning January 1, 2018 and ended August 31, 2018, none of Parent, any Parent UPE, any HSR Affiliate
of Parent or any HSR Associate of Parent has derived revenues from
operations in an industry within any of the 2012 North
American Industrial Classification System definitions 322110, Pulp Mills, 322121, Paper (except Newsprint) Mills, 322122,
Newsprint Mills, 325194, Cuclic Crude,
Intermediate, and Gum and Wood Chemical Manufacturing, and 321113, Sawmills.

 

 
4.1.7 Exclusivity of Representations. The representations and warranties made by Parent in this
 Section  4.1 and the Operative

Agreements, if applicable, are the exclusive representations and warranties made by Parent. Parent hereby disclaims any
other express or implied representations or warranties with respect to itself.

 
4.2 Representations and Warranties of Purchaser. Purchaser represents and warrants to Seller as of the
Effective Date and as of the Closing Date as

follows:
 

 

4.2.1 Organization. Purchaser is a limited liability company duly organized, validly existing and in good
standing under the laws
of the State of Delaware and is qualified to transact business and has all requisite limited liability company power and
authority to own, lease and operate its properties and to carry on its business as presently conducted.
 There are no
outstanding rights, subscriptions, warrants, phantom interests, or options to purchase or otherwise acquire any equity
securities of Purchaser or securities or obligations of any kind convertible into or exchangeable for any equity
securities of
Purchaser.
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4.2.2 Power and Authority. Purchaser has the necessary limited liability company power and authority to
execute and deliver this
Agreement and the other Operative Agreements to which it is a party and to perform its obligations hereunder and thereunder
and to consummate the transactions contemplated hereby and thereby. The execution and delivery by
 Purchaser of this
Agreement and each other Operative Agreement to which it is a party, the performance by it of its obligations hereunder and
thereunder and the consummation by it of the transactions contemplated hereby and thereby have been duly
 and validly
authorized by all requisite limited liability company action on the part of Purchaser. This Agreement has been duly and
validly executed and delivered by Purchaser and (assuming due authorization, execution and delivery by Seller)
constitutes
the legal, valid and binding obligations of Purchaser enforceable against Purchaser in accordance with its terms, subject to
bankruptcy, insolvency, reorganization, moratorium and other similar Laws of general application relating to or
 affecting
creditors’ rights and to general equity principles. When each of the other Operative Agreements to which Purchaser is or will
be a party has been duly executed and delivered by Purchaser (assuming due authorization, execution and
delivery by each
other party thereto), such Operative Agreement will constitute a legal and binding obligation of Purchaser enforceable
against Purchaser in accordance with its terms, subject to bankruptcy, insolvency, reorganization, moratorium and
 other
similar Laws of general application relating to or affecting creditors’ rights and to general equity principles.

 
  4.2.3 No Conflicts.
 

 
(a) The execution and delivery by Purchaser of this Agreement and the other Operative Agreements to which it is
a

party, the performance by Purchaser of its obligations under this Agreement and such other Operative Agreements
and the consummation of the transactions contemplated hereby and thereby do not and will not:

 
  (i) conflict with or result in a violation or breach of, or default under, any of the terms, conditions or
provisions

of the Organizational Documents of Purchaser;
 
  (ii) conflict with or result in a violation or breach of any term or provision of any applicable Law in any
material

respect; or
 

 

(iii) (A) in any material respect conflict with, result in a violation or breach of, (B) constitute a
material default
under or an event that, with or without notice or lapse of time or both, would constitute a material default
under, (C) except for requirements under the HSR Act, require Purchaser to obtain any consent, approval or
action of,
make any filing with or give any notice to any Person as a result or under the terms of or (D) result
in or give to any Person any right of termination, cancellation, acceleration, or modification in or with
respect to, any material Contract to
which Purchaser is a party.

 

 

(b) Except for any filings as may be required under the HSR Act, no consent, approval, Permit, Governmental
Order,
declaration or filing with, or notice to, any Governmental Entity is required by or with respect to Purchaser in
connection with the execution and delivery of this Agreement or any of the other Operative Agreements and the
consummation of the
transactions contemplated hereby and thereby.
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4.2.4 Legal Proceedings. There are no Actions pending or, to Purchaser’s Knowledge, threatened
against, relating to or affecting
Purchaser or any Affiliate of Purchaser or any of Purchaser’s assets or properties that would reasonably be expected to
(a) result in the issuance of an order restraining, enjoining or otherwise
prohibiting or making illegal the consummation of
any of the transactions contemplated by this Agreement or any of the other Operative Agreements or (b) individually or in
the aggregate, materially impair or delay the ability of Purchaser to
 consummate the transactions contemplated by this
Agreement and the other Operative Agreements.

 

 
4.2.5 Brokers. No agent, broker, finder, investment banker, financial advisor or other Person will be
 entitled to any fee,

commission or other compensation in connection with any of the transactions contemplated by this Agreement or any of the
other Operative Agreements on the basis of any arrangements made by Purchaser or any of its Affiliates.

 
  4.2.6 Financing and Solvency.
 

 

(a) At the Closing, Purchaser will (i) have unrestricted cash on hand (without giving effect to any
unfunded financing,
regardless of whether any such financing is committed) available to pay the Closing Purchase Price and all other
amounts to be paid by Purchaser under this Agreement and the other Operative Agreements (whether payable on or
after
the Closing) and any expenses incurred by Purchaser in connection with the transactions contemplated by this
Agreement, (ii) have the resources and capabilities (financial or otherwise) to perform its obligations hereunder, and
(iii)  not
 have incurred any obligation, commitment, restriction or liability of any kind, which would impair or
adversely affect such resources and capabilities.

 

 

(b) Assuming the accuracy in all material respects of the representations and warranties set forth in
 Section  3,
immediately after giving effect to the transactions contemplated by this Agreement, including any Debt Financing,
Purchaser will be solvent and shall (i) be able to pay its debts as they become due; (ii) own property that
has a fair
saleable value greater than the amounts required to pay its debts (including a reasonable estimate of the amount of
all contingent liabilities); and (iii) have adequate capital to carry on its business. No transfer of property is
being
made and no obligation is being incurred in connection with the transactions contemplated hereby with the intent to
hinder, delay, or defraud either present or future creditors of Purchaser. In connection with the transactions
contemplated
 hereby, Purchaser has not incurred debts beyond its ability to pay as they become absolute and
matured.

 

 

4.2.7 Business Activities. Except as set forth on Schedule 4.2.7, during each of (a) the year ended
December 31, 2017 and (b) the
eight (8) months beginning January 1, 2018 and ended August 31, 2018, none of Purchaser, any Purchaser UPE, any HSR
Affiliate of Purchaser or any HSR Associate of Purchaser has derived revenues
from operations in an industry within any of
the 2012 North American Industrial Classification System definitions 322110, Pulp Mills, 322121, Paper (except Newsprint)
Mills, 322122, Newsprint Mills, 325194, Cuclic Crude,
 Intermediate, and Gum and Wood Chemical Manufacturing, and
321113, Sawmills.

 

 
4.2.8 Exclusivity of Representations. The representations and warranties made by Purchaser in this
Section 4.2 and the Operative

Agreements, if applicable, are the exclusive representations and warranties made by Purchaser. Purchaser hereby disclaims
any other express or implied representations or warranties with respect to itself.
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5. COVENANTS AND AGREEMENTS
 
5.1 Conduct During Interim Period
 

 

5.1.1 Except (i)  as expressly provided in this Agreement, (ii)  as set forth in Schedule 5.1, and
 (iii)  as may be consented to in
writing by Purchaser (such consent not to be unreasonably withheld, delayed or conditioned), between the Effective Date and
the earlier of the Closing Date or the termination of this Agreement (the
 “Interim Period”), Seller shall (x)  conduct the
Catawba Mill Business in the Ordinary Course of Business and (y)  use commercially reasonable efforts to maintain and
preserve intact the current Catawba Mill Business
in all material respects. Without limiting the foregoing, during the Interim
Period, Seller shall not:

 
  (a) make any material change in any method of accounting or accounting practice for the Catawba Mill Business,

except as required by GAAP, by applicable Laws or by any Governmental Entity;
 
  (b) transfer, assign, sell or otherwise dispose of any of the Purchased Assets, except for the sale of Inventory
or the

disposal of damaged or obsolete equipment or materials, in each case, in the Ordinary Course of Business;
 

 
(c) cancel any debts or claims, waive any rights constituting Purchased Assets, or accelerate, terminate, or
modify any

Assigned Contract or Assigned Permit, in each case, outside the Ordinary Course of Business, in a manner that
would have a Material Adverse Effect on the Catawba Mill Business;

 

 

(d) incur material capital expenditures which would constitute an Assumed Obligation, except as contemplated by
the
Five Year Capital Expenditure Plan made available in the Data Room or as necessary to make emergency repairs,
provided that in the case of emergency repairs that would result in an Assumed Obligation, Seller shall provide
advance notice to
Purchaser, and Purchaser shall respond to such request within twenty-four (24) hours, and if no
response is received from the Purchaser within such twenty-four (24) hour time period, Purchaser shall be deemed
to have consented to such
repair;

 
  (e) grant any Lien (other than Permitted Liens) upon any of the Purchased Assets;
 

 

(f) (i) grant of any bonuses, whether monetary or otherwise, or increase in any wages, salary, severance,
pension or
other compensation or benefits in respect of any Employees, other than increases in the Ordinary Course of
Business or as required by the terms of any written agreements or applicable Law, (ii)  make any other material
change in the
 terms of employment for any Employee (other than changes that do not result in any material
increased Assumed Obligation with respect thereto), or (iii) take any action to accelerate in any material respect the
vesting or payment of any
 compensation or benefit for any Employee of the Catawba Mill Business that is the
general manager or a direct report of the general manager, except, in the case of this clause (iii) in accordance with
any Benefit Plan;
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(g) hire or promote any person as or to (as the case may be) an Employee that is the general manager or a direct
report
of the general manager or hire any employee or promote any Employee below an Employee that is the general
manager or a direct report of the general manager, in each case, except to fill a vacancy (i) of the mill manager
position with the
 prior written approval of the Purchaser or (ii)  of any other position in the Ordinary Course of
Business;

 

 

(h) adopt, modify or terminate, other than for cause or except as required by applicable Law, any:
 (i)  employment,
severance, retention or other agreement with any Employee of the Catawba Mill Business that is the general
manager or a direct report of the general manager, or (ii) collective bargaining or other agreement with a union, in
each case whether written or oral;

 

 

(i) move any tangible personal property from the Owned Real Property into the Service Center that is not
(i) as of the
Effective Date, exclusively related to the operation of the Service Center or (ii)  consists of office or information
technology equipment required for use by those employees transferred to the Service Center from the Catawba
Mill;
or

 
  (j) enter into any Contract to do any of the foregoing, or any action or omission that would result in any of
 the

foregoing.
 

 

5.1.2 For greater certainty, all profit and loss of Seller during the Interim Period (including the Closing Date)
shall belong to Seller.
Nothing herein shall be construed to (a) prohibit Seller from distributing (including via the issuance of dividends) all cash
and cash equivalents of the Catawba Mill Business to Seller’s direct or indirect
shareholders at any time and from time to
time prior to Closing or (b) give Purchaser, directly or indirectly, any right to control or direct the Catawba Mill Business
prior to Closing.

 

 

5.1.3 Upon delivery of written notice to Purchaser during the Interim Period (which notice shall include a copy
thereof): (a) each
Contract, Permit, license of Intellectual Property, equipment lease, and/or Real Property Lease, or any amendment to any of
the foregoing, entered into by Seller during the Interim Period incurred, in each case without violating
Section 5.1.1 and that
is exclusively related to the Catawba Mill Business shall, without further action on the part of Seller or any Buyer Party, be
deemed added to (i) Schedule 1.1.11, 1.1.12, 1.1.8, 1.1.6 or 3.10.3 hereof, as
applicable, (ii) Schedule 3.3.1, Schedule 3.3.2
and Schedule 3.4.2 hereof to the extent indicated by Seller in such notice, provided that any required consent shall also be
deemed added to Schedule 2.2.4 and shall be deemed a Seller Material
Consent and deemed added to Schedule 10.1(e) and
shall be deemed an Other Material Consent, in each case, unless Purchaser and Seller consent otherwise, such consent not to
be unreasonably withheld, and (iii) each other Schedule relating to
representations and warranties set forth in Section 3 of
this Agreement that would require such document to be included in a list, as reasonably apparent on the face of such
documents or as indicated by Seller in such notice, and (b) each
Assumed Obligation entered into during the Interim Period
without violating Section 5.1.1 shall, without further action on the part of Seller or any Buyer Party, be deemed added to
Schedule 3.5. Furthermore, if Purchaser fails to consent to any
request by Seller to take action pursuant to Section 5.1.1(d)
hereof where consent is required, Seller shall thereafter have no liability hereunder or otherwise with respect to any Losses
resulting from the failure to take such action.
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5.2 Notice of Certain Events.
 
  5.2.1 During the Interim Period, each of Purchaser and Parent, on one hand, and Seller on the other hand, shall
promptly notify the

other Party in writing of:

(a)    any fact, circumstance,
event or action the existence, occurrence or taking of which, to such Party’s Knowledge, (i) has
had, or would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect (with respect to
Seller) or a
material adverse effect (with respect to any Buyer Party), (ii) has resulted in, or is reasonably expected to result
in, any representation or warranty made by Seller hereunder not being true and correct in any material respect after giving
effect
 to Section  5.1.3, or (iii)  has resulted in, or would reasonably be expected to result in, the failure of any of the
conditions to the other Party’s obligation to close the transactions contemplated hereby to be satisfied; and

(b)     any Actions commenced or, to such Party’s Knowledge, threatened in writing that, if pending
on the Effective Date,
would have been required to have been disclosed pursuant to Section 3.6 or Section 4.1.4 or 4.2.4, as applicable.

 
  5.2.2 During the Interim Period, each of Seller and Purchaser shall notify the other in writing of:

(a)    any notice or other communication from any Person alleging that the consent
of such Person is or would reasonably be
expected to be required in connection with the transactions contemplated by this Agreement;

(b)    any notice or other communication from any Governmental Entity in connection with the transactions
contemplated by
this Agreement; and

(c)      any Actions commenced or, to any applicable Party’s
Knowledge, threatened that relates to or involves or otherwise
affects the Purchased Assets or the Assumed Obligations that, if pending on the Effective Date, would have been required to
have been disclosed pursuant to Section 3.6 or that
 relates to the consummation of the transactions contemplated by this
Agreement.

 

 
5.2.3 A Party’s receipt of information pursuant to this Section 5.2 or otherwise shall not operate as a
waiver or otherwise affect any

representation, warranty or agreement given or made by the other Party(ies) in this Agreement and shall not be deemed to
amend or supplement the Disclosure Schedules except as provided in Section 5.1.3.

 
5.3 Efforts and Actions to Cause Closing to Occur
 

 

5.3.1 During the Interim Period, upon the terms and subject to the conditions of this Agreement, each Party shall
 use its
commercially reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things reasonably
required to consummate the transactions contemplated herein and in any other Operative Agreement as promptly as
practicable, including the preparation and filing of all forms, registrations and notices required to be filed to consummate
such transactions. No Party (or any of its Affiliates) shall take any action during the Interim Period with the intention of
delaying or preventing the obtaining of any consent or approval from any Person (including any Governmental Entity)
required to be obtained hereunder prior to the Closing. For the avoidance of doubt, any failure by Seller to take any of the
actions
 set forth on Exhibit A to Schedule 10.1(e) with respect to seeking to obtain the Other Material Consents shall be
deemed a material and willful breach of this Agreement. Purchaser shall provide such assurances as to financial capability,
resources
 and creditworthiness as may be reasonably requested by any Person (including any Governmental Entity, but
excluding the provision of any confidential information to any competitor of a Buyer Party, as determined by Purchaser in its
reasonable
discretion) whose consent or approval is sought hereunder.
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  5.3.2 During the Interim Period, Seller shall give all notices to, and use commercially reasonable efforts to
obtain all consents
from, all third parties that are required to be described in Schedule 3.3.2.

 

 

5.3.3 During the Interim Period, the Parties shall work jointly and use commercially reasonable efforts to
 approach any
Governmental Entities in order to make, or cause to be made, all filings and submissions required under any Law applicable
to such Party or any of its Affiliates and use commercially reasonable efforts to obtain all approvals required
to be obtained
in connection with the consummation of the transactions contemplated hereby. Any communications with any Person
(including any Governmental Entity and any labor union) concerning the transactions contemplated in this Agreement, shall
be coordinated by Seller, at its option and discretion, and Purchaser shall not make any such communication without Seller’s
prior written approval (such approval not to be unreasonably withheld, conditioned or delayed). Each Party undertakes
 to
keep the other Parties informed in a timely manner of any material developments regarding the status of discussions and/or
material items in any negotiations with any Governmental Entities or other Persons in connection with the consummation of
the transactions contemplated hereby. To the extent permitted by applicable Law, each Party shall promptly inform the other
Parties of any material communication made by such Party to, or received by such Party from, any Antitrust Authority or any
other Governmental Entity regarding any of the transactions contemplated hereby and, to the extent permitted by applicable
Law and subject to redaction of any commercially sensitive information, promptly provide the other Party copies of any such
communications.

 

 

5.3.4 (a)       During the Interim Period, Seller shall reasonably cooperate with Purchaser and
 shall use commercially reasonable
efforts to file or cause the filing of required forms under the HSR Act with the Antitrust Authorities as promptly as
practicable following the Effective Date, shall use commercially reasonable efforts to obtain
early termination of the waiting
period under the Antitrust Laws, and shall respond as promptly as practicable to all requests or inquiries received from the
Antitrust Authorities for additional documentation or information. The filing fees under
 the Antitrust Laws and all other
costs for filing and other fees payable to a Governmental Entity as a result of the transactions contemplated by this
Agreement shall be borne by Purchaser.
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(b)    Parent and Purchaser shall not, and shall cause their
Affiliates not to, acquire or agree to acquire, by merging with or
into or consolidating with, or by purchasing a substantial portion of the assets of or equity in, or by any other manner, any
business or any Person or division thereof, or otherwise
 acquire or agree to acquire any assets, if the entering into of a
definitive agreement relating to, or the consummation of such acquisition, merger or consolidation could reasonably be
expected to: (i)  delay the obtaining of, or increase the
 risk of not obtaining, any consents of any Governmental Entity
necessary to consummate the transactions contemplated hereby or the expiration or termination of any applicable waiting
period; (ii) increase the risk of any Governmental Entity
entering an order prohibiting the consummation of the transactions
contemplated hereby; (iii) increase the risk of not being able to remove any such order on appeal or otherwise; or (iv) delay
or prevent the consummation of the
transactions contemplated hereby.

(c)    During the Interim Period, each Party shall use its
commercially reasonable efforts to resolve such objections, if any, as
may be asserted with respect to the transactions contemplated by this Agreement under any Antitrust Law. Without limiting
the generality of the foregoing, with respect to this
Section 5.3, “commercially reasonable efforts” shall include: (i)  in the
case of each of Purchaser and Seller, if Purchaser or Seller receives a formal request for additional information or
documentary material from an Antitrust
Authority, substantially complying with such formal request within thirty (30) days
following the date of its receipt thereof; (ii)  in the case of Seller only, subject to Purchaser’s compliance with
Section 5.3.4(d), not
frustrating or impeding Purchaser’s strategy or negotiating positions with any Antitrust Authority; and
(iii)  in the case of Purchaser only, at its sole cost, complying with all restrictions and conditions, if any, imposed by any
Antitrust
Authority with respect to Antitrust Laws as a requirement for granting any necessary clearance or terminating any
applicable waiting period. Notwithstanding the foregoing, nothing in this Section  5.3.4 shall require, or be construed to
require,
 any Buyer Party or any of its Affiliates to agree to (x)  sell, hold, divest, discontinue or limit, before or after the
Closing Date, any assets, businesses or interests of such Buyer Party or any of its Affiliates; (y) any conditions
relating to, or
changes or restrictions in, the operations of any such assets, businesses or interests which, in either case, could reasonably be
expected to result in a Material Adverse Effect or materially and adversely impact the economic or
business benefits to any
Buyer Party of the transactions contemplated by this Agreement and the other Operative Agreements; or (z) any material
modification or waiver of the terms and conditions of this Agreement.

(d)       To the extent permitted by applicable Law, each party hereto shall promptly inform the other party
of any material
communication made by such party to, or received by such party from, any Antitrust Authority or any other Governmental
Entity regarding any of the transactions contemplated hereby.

 
5.4 Publicity

During the Interim Period, none of Seller, Parent or Purchaser, or any of their respective Affiliates, shall issue or cause
the publication of any
press release or other external announcement, including communications with any news media, with respect to this Agreement or the
transactions contemplated herein or in any other Operative Agreement without the agreement of
the other Party(ies) after review of such press
release or announcement, except as may be required by Law or by any listing agreement with a securities exchange or trading market (based
upon the advice of counsel) and then only to the extent so
required. Notwithstanding the foregoing, Buyer Parties may distribute information
about this Agreement and the transactions contemplated herein to the lead arrangers or agents for, and prospective Lenders of, the Debt
Financing in connection with
 the arrangement, marketing, placement and negotiation thereof, subject to the terms of the Confidentiality
Agreement.
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5.5 Insurance

Effective upon the Closing, Seller shall have the right (but not the obligation) to terminate all insurance coverage provided
 by Seller to the
Catawba Mill Business, the Purchased Assets or the Assumed Obligations for the period beginning immediately following the Closing, provided
that the benefit of any pending claim acquired by Purchaser pursuant to Section 1.1.18
shall be transferred to Purchaser and Seller shall not take
any action that would impair such claims. Regardless of whether or not any such insurance coverage was terminated pursuant to the preceding
sentence, no insurance coverage will be available
to Purchaser under any of such policies (including with respect to matters occurring or arising
on or prior to the Closing Date). For greater certainty, all pre-paid insurance with respect to the Catawba Mill
Business (and the right to make
claims with respect to any insurance policy) shall belong to Seller, and Purchaser shall promptly remit to Seller any amount received in
connection therewith.

 
5.6 Investigation by Purchaser
 

 

5.6.1 Each Buyer Party acknowledges and agrees that (a) it has conducted its own independent investigation,
verification, review
and analysis of the business, operations, properties, liabilities, results of operations, financial condition and prospects of the
Catawba Mill Business, including the Purchased Assets and Assumed Obligations, (b)  it and
its representatives have been
provided access to the Data Room, and a reasonable amount of time to consider the content of the Data Room, it has
participated in presentations by Seller’s management and has visited the Owned Real Property,
(c) it has been provided with
the Data Room Disk, (d) in entering into this Agreement and the other Operative Agreements, it is relying solely upon the
aforementioned investigation, review and analysis and is not relying on any
 representations, warranties, statements or
opinions of Seller or its representatives (except the specific representations and warranties of Seller set forth in Section 3).

 

 

5.6.2 The Buyer Parties acknowledge that neither Seller nor any of its directors, officers, shareholders,
 employees, Affiliates,
agents, advisors or representatives makes or has made, nor has any Buyer Party relied on, any oral or written representation
or warranty, either express or implied, as to the accuracy or completeness of any of the information
(including any estimates,
projections, forecasts, operating plans or budgets concerning financial or other information relating to the Catawba Mill
Business) provided or made available to it or its representatives (including in materials furnished
 in the Data Room, in
presentations by Seller’s management, or set forth in the Management Letter), except that the foregoing limitations shall not
apply to Seller insofar as it has made the specific representations and warranties set forth in
Section 3.

 

 

5.6.3 To the fullest extent permitted by Law, none of the Seller nor any of its directors, officers, employees,
 shareholders,
Affiliates, agents, advisors, or representatives, shall have any liability, obligation or responsibility whatsoever to the Buyer
Parties (including in contract or tort, as a fiduciary, under any applicable Law or otherwise) based upon
 any information
(including any estimates, projections, forecasts, operating plans or budgets concerning financial or other information relating
to the Catawba Mill Business and including for greater certainty the Amec Reports) provided or made
 available, or
statements made (including in materials furnished in the Data Room, in presentations by Seller’s management, or set forth in
the Management Letter), except that the foregoing limitation shall not apply to Seller insofar as it has
 made the specific
representations and warranties set forth in this Agreement, including Section 3 hereof, or any other Operative Agreement.
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5.6.4 As part of Purchaser’s agreement to purchase and accept the Purchased Assets, each Buyer Party
 unconditionally and
irrevocably waives any and all actual or potential rights it might have against Seller regarding any form of warranty of any
kind or type, other than those expressly set forth in this Agreement, including those set forth in
Section 3 hereof and the other
Operative Agreements.

 
  5.6.5 Notwithstanding the foregoing, nothing contained herein shall constitute a waiver with respect to any Fraud
claim the Buyer

Parties may have against the Seller.
 
5.7 Preservation of Records
 

 

5.7.1 Purchaser shall preserve, until at least the eighth
 (8th) anniversary of the Closing Date, all Acquired Books and Records
relating to the period prior to the Closing. After the Closing Date until at least the eighth (8th) anniversary of the Closing
Date, upon any Covered Request from Seller or its Affiliates, Purchaser shall (a)  provide Seller or its Affiliates or their
respective representatives reasonable
 access to such records during normal business hours and (b)  permit Seller or its
Affiliates or their respective representatives to make copies of such records, in each case at no cost (other than for reasonable
out-of-pocket expenses). A “Covered Request” shall mean a written request in connection with an audit, accounting, Tax,
litigation, securities disclosure or other similar need or any
other reasonable legal or business purpose.

 

 

5.7.2 Seller shall preserve, until at least the eighth (8th)
anniversary of the Closing Date, all retained books and records of Seller
related to the Catawba Mill Business for periods prior to the Closing that are not Acquired Books and Records. After the
Closing Date until at least the eighth (8th) anniversary of the Closing Date, upon any Covered Request from Purchaser or its
Affiliates, Seller shall (a)  provide Purchaser or its Affiliates or their respective representatives reasonable
 access to such
records during normal business hours and (b) permit Purchaser or its Affiliates or their respective representatives to make
copies of such records, in each case at no cost (other than for reasonable
out-of-pocket expenses).

 
  5.7.3 Neither Purchaser nor Seller shall be obligated to provide the other Party with access to any books or
records pursuant to this

Section 5.7 where such access would violate any Law.
 
5.8 Environmental Covenants
 

 

5.8.1 During the Interim Period, Seller shall, at its sole cost and expense, use commercially reasonable efforts
 to (a)  repair the
equipment or other cause of the High pH Condition, and (b) assess and remediate the High pH Condition to the minimum
extent required by the South Carolina Department of Health and Environmental Control
 (“DHEC”) and applicable
Environmental Laws, consistent with commercially reasonable industry practice (collectively, the “High pH Condition
Work”); provided, however, that if Seller proposes to
remediate such High pH Condition by restricting use of the affected
property, Purchaser shall have the right to review and reject such proposal if Purchaser reasonably determines that such
proposal may interfere significantly with Purchaser’s
ability to construct and operate a containerboard mill on the Catawba
Mill property at substantially similar costs to construct and operate, and with comparable production capabilities, as those
disclosed in writing to Seller by Purchaser.
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5.8.2 If the High pH Condition Work is not completed by the Closing, Purchaser shall assume responsibility for and
be solely

obligated for performing the High pH Condition Work, and the Purchaser’s Environmental Reimbursement and the Seller’s
Environmental Escrow Contribution (each as defined below) will be adjusted as set forth below.

 

 

5.8.3 Purchaser, with the commercially reasonable efforts of Seller to cooperate, will further explore a number of
 options
concerning environmental liabilities at the Catawba Mill and Chip Mill, including without limitation: (a)  the benefits of
Purchaser applying for a non-responsible party VCC; and (b)  an
 environmental insurance policy. If Purchaser chooses to
pursue an application for a VCC, and the State of South Carolina or other Governmental Entity requires Purchaser to
undertake, clean-up, removal, or
other remediation of environmental conditions at the Catawba Mill and/or Chip Mill, Seller
will reasonably cooperate with such requests including but not limited to authorizing Purchaser’s communications with such
Governmental Entity. To the
 extent that it becomes necessary to expend funds to undertake such clean-up, removal, or
remediation under the VCC program, including without limitation, any High pH Condition Work (“Environmental
Work”),
Seller will establish and fund at Closing an environmental escrow account (the “Environmental Escrow Account”) in an
amount that is equal to $5,000,000 (the “Seller’s Environmental Escrow
Contribution”). Purchaser will receive from the
Environmental Escrow Account reimbursement of one hundred percent (100%) of its actual out-of-pocket costs
to complete
the High pH Condition Work and reimbursement of fifty percent (50%) of its actual out-of-pocket costs to complete the
Environmental Work unrelated to the
 High pH condition work to the minimum extent required pursuant to the VCC,
consistent with commercially reasonable industry practice (the “Base Environmental Work”). The amount that Purchaser is
reimbursed from the
 Environmental Escrow Account shall be referred to as the “Purchaser’s Environmental
Reimbursement.” Until the date that is ninety (90) days after the Environmental Escrow Account has been exhausted or all
such
amounts remaining therein have been released to Seller pursuant to the Escrow Agreement, Seller shall have the right to
review the completed Environmental Work, verify the accuracy of any disbursement from the Environmental Escrow
Account prior to
 such disbursement, and verify the Estimated Environmental Costs and Final Environmental Costs. In
furtherance of the foregoing, at Seller’s request by advance written notice, Purchaser shall provide reasonable access during
normal business
hours to the personnel, properties, premises, and records of the Catawba Mill Business for purposes of such
audit, review and verification. Seller shall bear the cost of such audit, review and verification, provided that if the audit,
review, and
verification reveals a material discrepancy in any disbursement, then Purchaser shall reimburse Seller’s actual
costs to conduct such review. Purchaser will keep Seller apprised of all material developments related to the VCC or such
environmental insurance policy, including by providing copies of all written communications to and from any Governmental
Entity and providing Seller with reasonable notice and opportunity to participate in any planned meetings or telephone calls
with any Governmental Entity. The Parties agree and acknowledge that in connection with exploring remediation options of
environmental liabilities related to the Catawba Mill Business described in this Section 5.8, Purchaser will be
communicating
with Governmental Entities, including DHEC, during the Interim Period. Nothing in this Agreement shall prohibit such
communications and no such communications shall be considered a breach of this Agreement or the Access Agreement,
provided that Purchaser and Parent shall invite Seller to participate in all calls and meetings with such Governmental Entities
and shall otherwise keep Seller reasonably informed of all such communications.
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5.8.4 Within thirty (30)  Business Days after the completion of the first phase of the remedial investigation
 required under the
VCC, Purchaser or Seller may request that the Seller’s Environmental Escrow Contribution be adjusted either upwards or
downwards by providing the other Party a notice setting out its own revised Estimated Environmental Costs.
 The term
“Estimated Environmental Costs” shall mean an amount equal to (w) one-half of the expected cost to complete the Base
Environmental Work, plus (x) an allowance for
uncertainties and contingencies with respect to the Base Environmental Work
equal to ten percent (10%) of such expected costs, plus (y) one hundred percent (100%) of the expected cost to complete the
High pH Condition Work and in accordance
with this Section 5.8, and (z) an allowance for uncertainties and contingencies
with respect to the High pH Condition Work equal to ten percent (10%) of such expected costs. The other Party shall have
thirty (30)  Business Days to
 review and respond in writing to such notice, by providing its own revised Estimated
Environmental Costs. The Parties shall negotiate in good faith to determine the revised Estimated Environmental Costs and
each of Seller, on one hand, and Parent
and Purchaser, on the other hand, shall upon reasonable prior notice provide the other
Party(ies) with reasonable access to such Party’s environmental experts and consultants for purposes of verifying the
calculation of the Estimated
 Environmental Costs. If the Parties are unable to agree on revised Estimated Environmental
Costs within fifteen (15) Business Days after such response, the Parties will mandate an agreed-upon engineering firm who
shall, acting as an expert and
not as an arbitrator, provide its assessment of the revised Estimated Environmental Costs. The
“Final Estimated Environmental Costs” will be the Estimated Environmental Costs agreed upon by the Parties or, absent
such
agreement, the Party’s estimate (set forth in the adjustment notice or response, as applicable) which is closest to the
engineering firm’s assessment of the Estimated Environmental Costs. If the Final Estimated Environmental Costs is
greater
than, or lesser than, the Estimated Environmental Costs, the Seller’s Environmental Escrow Contribution shall be adjusted
upwards or downwards accordingly and the amounts shall be deposited to or disbursed from the Environmental Escrow
Account as required to correspond to the Final Estimated Environmental Costs. If (a)  the Final Estimated Environmental
Costs are less than the Seller’s Environmental Escrow Contribution, Purchaser and Seller shall deliver joint written
instructions to the Escrow Agent to release the difference to Seller within two (2) days after such determination and (b) the
Final Estimated Environmental Costs are more than the Seller’s Escrow Contribution, Seller shall deliver the
difference to
the Escrow Agent within two (2) Business Days after such determination.
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5.8.5 Notwithstanding anything to the contrary, Purchaser’s Environmental Reimbursement (including without
limitation for High
pH Condition Work) shall not exceed the Seller’s Environmental Escrow Contribution, as adjusted in accordance with the
immediately preceding subsection. Parent shall instruct the Escrow Agent to release any unused funds in
the Environmental
Escrow Account to Seller no later than two (2) Business Days following (a) Purchaser or Parent receiving a certificate of
completion from DHEC under the VCC, with respect to the portion of the Environmental Escrow Account
allocable to the
Base Environmental Work, plus any accrued interest thereon, and (b)  completion of the High pH Condition Work, with
respect to the portion of the Environmental Escrow Account applicable to the High pH Condition Work, plus any
accrued
interest thereon.

 

 

5.8.6 Seller shall use commercially reasonable efforts to cooperate with Purchaser’s efforts to effect the
 transfer of all
Environmental Permits required for the Catawba Mill Business to Purchaser, as required by Environmental Laws, provided
that if such Environmental Permits are not assignable in accordance with applicable Law, then such Environmental
Permits
shall be deemed Excluded Assets for all purposes hereunder.

 

 
5.8.7 This Section 5.8 contains the sole and exclusive covenants of the Parties with respect to matters
involving compliance with

Environmental Laws, the transfer of Environmental Permits to Purchaser and Releases of Hazardous Substances at or from
the Purchased Assets.

 
5.9 Taxes on Transfer; Withholding.

Any sales Tax, use Tax, real property transfer Tax, documentary stamp Tax or similar Tax attributable to the sale or transfer
of the Purchased
Assets shall be paid fifty percent (50%) by Purchaser and fifty percent (50%) by Seller. Seller shall timely file any Tax Return or other document
with respect to such Taxes (and Purchaser shall cooperate with respect thereto as
necessary), and each of Purchaser and Seller shall bear fifty
percent (50%) of the out-of-pocket expenses in connection with the filing of any such return. Purchaser
shall be entitled to deduct and withhold
(or cause to be deducted and withheld) from any amounts payable in respect of the Purchased Assets or any other payments contemplated by this
Agreement such amount, if any, as Purchaser determines in good
faith (with Seller’s consent, not to be unreasonably withheld) is required to be
deducted and withheld with respect to the making of such payment under applicable Law, and to collect any necessary Tax forms for avoiding
such withholding,
including IRS Form W-9, or any similar information, from the Seller and any other recipient of any payment hereunder. Any
applicable withholding Tax attributable to the sale or transfer of the Purchased Assets
(or any other payments contemplated by this Agreement)
shall be withheld by Purchaser, timely remitted to the applicable Taxing Authority and shall be treated for all purposes of this Agreement as
having been paid to Seller (or such other recipient
as applicable in respect of which such withholding was made). Purchaser and Seller each
agree to timely sign and deliver such certificates or forms as may be necessary or appropriate to establish an exemption from (or otherwise
reduce), or file Tax
Returns with respect to, such Taxes.
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5.10 Real Estate and Personal Property Taxes; Cooperation
 

 

5.10.1 To the extent not otherwise covered by the adjustment to the Closing Purchase Price contemplated by
Section 1.9, all real
estate and personal property Taxes, and similar state and local Taxes (including school taxes) and special assessments with
respect to the Purchased Assets shall be allocated to a Straddle Period as follows: the portion of
any such Tax that is allocable
to the Pre-Closing Period shall be deemed equal to the amount of such Taxes for the entire Straddle Period multiplied by a
fraction, the numerator of which is the number of
calendar days in the Straddle Period ending on and including the Closing
Date and the denominator of which is the number of calendar days in the entire Straddle Period (any remaining such Taxes
for such Straddle Period shall be allocable to the
 Post-Closing Period). Seller shall be liable for such Taxes for any
Pre-Closing Period and Purchaser shall be liable for such Taxes for any Post-Closing Period. Seller shall reimburse Purchaser
for any such
Straddle Period Taxes for a Pre-Closing Period paid by Purchaser, and Purchaser shall reimburse Seller for any
such Straddle Period Taxes for a Post-Closing Period paid by Seller.

 

 

5.10.2 The Parties shall reasonably cooperate, and shall cause their respective Affiliates, officers, employees,
agents, auditors and
other representatives to reasonably cooperate, in preparing and filing all Tax Returns and in resolving all disputes and audits
with respect to all taxable periods relating to Taxes, including by retaining, maintaining and
making available to each other
all records reasonably necessary in connection with Taxes and making employees reasonably available on a mutually
convenient basis to provide additional information or explanation or to testify at Actions relating to
Taxes.

 
5.11 Bulk Sales Laws. The Parties hereby waive compliance with the provisions of any bulk sales, bulk
transfer or similar Laws of any jurisdiction

that may otherwise be applicable with respect to the sale of any or all of the Purchased Assets to Purchaser, it being understood that any
Liabilities arising out of the failure of Seller to comply with
the requirements and provisions of any bulk sales, bulk transfer or similar Laws of
any jurisdiction which would not otherwise constitute Assumed Obligations shall be treated as Retained Obligations.

 
5.12 Payments
 
  5.12.1 Seller shall promptly pay or deliver to Purchaser (or its designated Affiliates) any monies or checks (or
any portion thereof)

that have been sent to Seller or any of its Affiliates on or after the Closing Date to the extent constituting a Purchased Asset.
 

 
5.12.2 Purchaser shall promptly pay or deliver to Seller (or its designated Affiliates) any monies or checks (or
any portion thereof)

that have been sent to Purchaser or any of its Affiliates on or after the Closing Date to the extent constituting a Excluded
Asset.
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5.13 Representation and Warranty Policy.

Prior to or upon the Effective Date, Purchaser has obtained the Representation and Warranty Policy. The Representation and
Warranty Policy
provides that the insurer thereunder may not enforce or seek to or enforce any rights of subrogation, contribution or rights acquired by
assignment that it or they might have against any Party arising out of, as a result of, or
related to this Agreement, or the negotiation, execution or
performance of this Agreement or the transactions contemplated hereby, including any alleged breach of any representation or warranty or the
indemnification obligations under
Section 9, in all cases, other than as a result of Fraud. During the term of the Representation and Warranty
Policy, Purchaser and Parent shall not amend, repeal, or modify any provision of the Representation and Warranty Policy without the
Seller’s
prior express written consent (such consent to any amendment or modification not to be unreasonably withheld or delayed; it being agreed that it
would be reasonable for the Seller to withhold its consent if such amendment or
modification (a)  increased or could potentially increase the
Seller’s costs, expenses, Liability or obligations in any respect, or (b) would allow the insurer thereunder or any other Person to, except in the
case of Fraud, subrogate
or otherwise make or bring any Action against Seller or any Affiliate of Seller or any past, present or future director,
manager, officer, employee or advisor of any of the foregoing based upon, arising out of, or related to this Agreement, or the
 negotiation,
execution or performance of this Agreement).

 
5.14 Access to Information.

During the Interim Period, Seller shall (a) afford each Buyer Party and its Representatives reasonable access to and the
right to inspect, subject to
the terms of the Access Agreement, the Confidentiality Agreement and applicable Law, including Antitrust Laws, all of the Real Property,
properties, assets, premises, Acquired Books and Records or any other books or
 records solely to the extent relating to the Catawba Mill
Business, Assigned Contracts and other documents and data related to the Catawba Mill Business; and (b) subject to the terms of the Access
Agreement, the Confidentiality Agreement and
applicable Law, including Antitrust Laws, instruct the senior management employees of Seller
engaged in the Catawba Mill Business and approved in writing by Seller to cooperate with each Buyer Party in its investigation of the Catawba
Mill Business.
Any investigation pursuant to this Section  5.14 shall be conducted in such manner as not to interfere unreasonably with the
conduct of the Catawba Mill Business. No investigation by the Buyer Parties or other information received by the Buyer
Parties shall operate as
a waiver or otherwise affect any representation, warranty or agreement given or made by Seller in this Agreement. Notwithstanding the
foregoing, in the event of any conflict between this Agreement and the terms of the Access
Agreement, the terms of the Access Agreement shall
control.

 
5.15 No Solicitation of Other Bids.
 

 

5.15.1 During the Interim Period, Seller shall not, and shall not authorize or permit any of its Affiliates or any
 of its or their
Representatives to, directly or indirectly, (i)  encourage, solicit, initiate, facilitate or continue inquiries regarding an
Acquisition Proposal; (ii) enter into discussions or negotiations with, or provide any information
to, any Person concerning a
possible Acquisition Proposal; or (iii) enter into any agreements or other instruments (whether or not binding) regarding an
Acquisition Proposal. Seller shall immediately cease and cause to be terminated, and shall
cause its Affiliates and all of its
and their Representatives to immediately cease and cause to be terminated, all existing discussions or negotiations with any
Persons conducted heretofore with respect to, or that could lead to, an Acquisition
 Proposal. For purposes hereof,
“Acquisition Proposal” means any inquiry, proposal or offer from any Person (other than a Buyer Party or any of its
Affiliates) relating to the direct disposition, whether by sale, merger or otherwise,
of all or any portion of the Catawba Mill
Business or the Purchased Assets, other than the sale of Inventory in the Ordinary Course of Business and excluding any sale
of all or any part of RFPI, or any of its direct or indirect subsidiaries, whether
by asset sale, stock sale, merger or otherwise,
provided that such sale transaction would not prevent or materially hinder or delay the Closing hereunder.
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5.16 Parent Guarantee.
 

 

5.16.1 Parent hereby unconditionally and irrevocably guarantees to Seller the due and punctual payment and
 performance by
Purchaser (and any permitted assignees thereof) of any and all past, present and future Liabilities of Purchaser under this
Agreement and the other Operative Agreements (subject to the terms and conditions hereof and thereof),
including the due
and punctual payment of the Assumed Obligations and all costs of collection and expenses, including reasonable attorneys’
fees, incurred by Seller in enforcing the terms thereof and of this Section 5.16 (the
“Purchaser Guaranteed Obligations”).
The foregoing sentence is an absolute, unconditional and continuing guaranty of the full and punctual discharge and
performance of the Purchaser Guaranteed Obligations, and is a guaranty of
payment, not collection. Should a default occur in
the discharge or performance of all or any portion of the Purchaser Guaranteed Obligations when due, the obligations of
Parent hereunder shall become immediately due and payable.

 

 

5.16.2 Parent represents and warrants to Seller as follows: (i) Parent is a limited liability company duly
formed, validly existing and
in good standing under the laws of the State of Delaware and has the requisite organizational power and authority to execute
and deliver this Agreement and to perform its obligations under this Section  5.16; (ii)
 the execution, delivery and
performance of this Agreement by Parent has been duly authorized by all necessary organizational action, and no other
proceedings or actions on the part of Parent is necessary therefor; (iii) this Agreement
constitutes the legal, valid and binding
obligations of Parent and is enforceable against Parent in accordance with its terms, subject to bankruptcy, insolvency,
reorganization, moratorium and other similar Laws of general application relating to or
 affecting creditors’ rights and to
general equity principles; (iv)  the execution, delivery or performance by Parent of this Agreement will not contravene,
conflict with or result in a violation of Parent’s Organizational Documents or
any Laws to which Parent is subject or bound,
and there is no Action, suit, claim or legal, administrative or arbitral proceeding pending or, to its knowledge, threatened by
or against it with respect to any of the transactions contemplated by this
Section 5.16; and (v) at the Closing, Parent will have
sufficient funds available to pay and perform all of its obligations under this Section 5.16.

 

 

5.16.3 This guarantee shall not be impaired whatsoever by any modification or other alteration of any of the
Purchaser Guaranteed
Obligations, including the modification or amendment (whether material or otherwise) of any obligation of Parent or
Purchaser under this Agreement or any other Operative Agreements. The liability of Parent is direct and
unconditional and
may be enforced without requiring Seller first to resort to any other right, remedy or security. Parent hereby waives any
defense of Purchaser or any other Person of any kind and the right of subrogation, reimbursement or indemnity
whatsoever,
and any right of recourse to security for the debts and obligations of Purchaser until all of the Purchaser Guaranteed
Obligations are paid in full, and waives any notice of acceptance; presentment and protest of any instrument, and
 notice
thereof; notice of default; and all other notices to which each might otherwise be entitled. Nothing shall discharge or satisfy
the liability of Parent hereunder except the full payment and performance of all of Purchaser Guaranteed
 Obligations to
Seller. Any and all present and future debts and obligations of Purchaser to Parent are hereby waived and postponed in favor
of, and subordinated to, the full payment and performance of the Purchaser Guaranteed Obligations.
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5.16.4 Parent further agrees that this guarantee shall continue to be effective or be reinstated, as the case may
be, if at any time
payment of all or any part of the Purchaser Guaranteed Obligations is rescinded or otherwise must be restored by Seller to
Purchaser or to the creditors of Purchaser or any representative of Purchaser or representative of its
 creditors upon the
insolvency, bankruptcy or reorganization of Purchaser, or to Parent or the creditors of Parent or any representative of Parent
or representative of the creditors of Parent upon the insolvency, bankruptcy or reorganization of
Parent, or otherwise, all as
though such payments had not been made. Parent further agrees that in the event that Purchaser, or substantially all of
Parent’s or Purchaser’s assets, are acquired by any third party (by stock sale, asset
sale, merger, consolidation or otherwise),
then as a condition to such acquisition, Parent shall cause the purchaser thereof to agree to be jointly and severally bound
with Parent for its obligations hereunder, provided, that this sentence
shall not apply to the extent that Seller has (a) coverage
from Purchaser’s insurance in respect of the environmental Liabilities assumed by Purchaser or a third party under this
Agreement and (b) the benefit of any indemnification
against or assumption of any such environmental Liability provided by
a third party.

 
6. LABOR AND EMPLOYEE BENEFITS MATTERS
 
6.1 Collective Bargaining Agreements
 

 

6.1.1 Purchaser acknowledges that certain Employees are represented by USW (such Employees, the “Union
Employees”), and
that their respective terms and conditions of employment are set forth in (a) the Memorandum of Agreement, by and between
RFPI (f/k/a AbitibiBowater, Inc.), USW, IBEW, IAM, and UAPP, dated April 14, 2010, (b)
the Memorandum of Agreement,
between RFPI and USW Locals 1924 and 925 dated June 21, 2017, (c) the Memorandum of Agreement, by and between
RFPI and USW International Union with its Rock Hill Local 9-1924,
dated June 5, 2017, (d) the Labor Agreement, by and
between RFPI and USW Local 9-925 and Local 9-1924, for the period April 26, 2014 to April 27, 2019,
(e) Memorandum of
Agreement, dated February  6, 2014, by and between RFPI and USW, IBEW, and UAAP, and (f)  the Side Letters (the
agreements referred to in clauses (a) through (g), collectively, the “Collective Bargaining
Agreements”).

 

 

6.1.2 At the Closing, Purchaser shall assume all of the obligations of Seller with respect to the Employees under
 each of the
Collective Bargaining Agreements and treat affected Employees of the respective bargaining units in accordance with the
terms of the Collective Bargaining Agreements, including as to hiring decisions, staffing levels, benefits programs
and other
terms permitting changes. Following the Closing, except as otherwise provided herein or in the Collective Bargaining
Agreements, Purchaser shall have the right in its exclusive discretion to change employment terms of Union Employees
consistent with its obligations under the Collective Bargaining Agreements and applicable law. Purchaser has been given
access to all Collective Bargaining Agreements and understands all contractual requirements set forth in the Collective
Bargaining Agreements. Purchaser shall execute all documents reasonably necessary to effectuate the assumption of each of
the Collective Bargaining Agreements and to obtain a full and unconditional release of Seller under the Collective
Bargaining
Agreements with respect to the Employees. No party to any Collective Bargaining Agreement shall be a third-
party beneficiary of this Agreement. Without limiting the generality of the foregoing, Purchaser affirms it has been informed
of, and accepts,
 the terms related to successorship as set forth in the Collective Bargaining Agreements, including without
limitation, Article VI, A of the Memorandum of Agreement, by and between RFPI (f/k/a AbitibiBowater, Inc.), USW, IBEW,
IAM, and UAPP, dated
August 24, 2010 and Article VII, A of the Memorandum of Agreement, dated February 6, 2014, by
and between RFPI and USW, IBEW, and UAAP, and its insertion into applicable location agreements.
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6.1.3 Prior to Closing, and with respect to the transactions contemplated by this Agreement, Seller shall timely
provide all notices
to any labor organization party to a Collective Bargaining Agreement and satisfy its obligations as may be required by any
Collective Bargaining Agreement or under applicable law. Seller may engage in bargaining with any labor
organization over
the effects of the transactions contemplated by this Agreement upon Employees represented by such labor organization;
provided, however, that Seller shall be exclusively responsible for satisfying the terms of any such effects
 bargaining
agreement, except as otherwise may be expressly agreed to by Purchaser in its exclusive discretion.

 
6.2 Employment
 

 

6.2.1 Prior to the Closing, Purchaser shall deliver, in writing, an offer of employment to each Employee who is
 not a Union
Employee (a “Non-Union Employee”) to commence immediately following the Closing. Each offer of employment shall
comply and be consistent with the other provisions of this
Section 6.2 and the provisions of Sections 6.3 through 6.8. The
Non-Union Employees who accept an offer of employment from Purchaser on or prior to the Closing Date are hereinafter
referred to as the
“Transferred Non-Union Employees.” Following the Closing Date, Purchaser may, in its discretion and
with the consent of any Transferred Non-Union Employee, perform a background check with respect to such Transferred
Non-Union Employee, provided that such background check shall be performed in compliance with
applicable Law.

 

 

6.2.2 Pursuant to the “Standard Procedure” provided in section 4 of Revenue Procedure 2004-53, 2004-2 CB 320, (a) Purchaser
and Seller shall report on a predecessor/successor basis as set forth therein, (b) Seller shall not be relieved from filing (or
causing to be filed) a Form W-2 with respect to any Transferred Non-Union Employees or any Union Employees, and
(c) Purchaser shall undertake to file (or cause to
be filed) a Form W-2 for each Transferred Non-Union Employee and Union
Employee with respect to any Post-Closing Period.
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6.2.3 With respect to each Employee hired after November 6, 1986, at Closing, Seller shall supply to
Purchaser U.S. Citizenship

and Immigration Services Form I-9 (Employment Eligibility Verification) and all other records, documents, or other papers
that are retained with Form
I-9 by such Seller pursuant to the Immigration Laws, including any E-Verify reports.

 
6.3 Employee Benefits
 

 

6.3.1 Effective at the Closing, the Transferred Non-Union Employees and
the Union Employees shall cease to be covered by the
Benefit Plans. Notwithstanding the foregoing, the Transferred Non-Union Employees and Union Employees that are
receiving as of the Closing long-term
disability payments under a Benefit Plan that provides long-term disability coverage,
shall continue to receive such benefits, subject to the terms of such Benefit Plan. From and after the Closing, Purchaser shall
provide, or cause to be provided,
(a) to each Union Employee, such compensation, employee benefits and other terms and
conditions of employment (including OPEB) as are required to be provided to such Union Employee pursuant to the
applicable Collective Bargaining Agreement(s),
 and (b)  to each Transferred Non-Union Employee, for a period of twelve
(12)  months following the Closing Date or such longer period of time required by applicable Law, (i)  compensation
(including salary, wages and opportunities for commissions, bonuses, incentive pay, overtime and premium pay), location of
employment and a position of employment that are, in the aggregate, at least substantially similar to those provided to such
Transferred Non-Union Employee by Seller as of immediately prior to the Closing and (ii)  employee benefits (including,
severance benefits, health and welfare, retirement, deferred compensation (whether
qualified or non-qualified), and defined
contribution make-up plan benefits) that are either (x)  in the aggregate, at least substantially similar to those employee
benefits provided to such Transferred Non-Union Employee by Seller as of immediately prior to the Closing or (y) provided
by Purchaser (or its Affiliates) to its similarly situated employees.

 

 

6.3.2 For purposes of eligibility, vesting and levels of vacation, severance and other benefits under the employee
benefit plans of
Purchaser providing benefits to Transferred Non-Union Employees and Union Employees (the “Purchaser Plans”),
Purchaser shall credit each Transferred Non-Union Employee and Union Employee with his or her years of service with
Seller and any predecessor entities, to the same extent as such Transferred Non-Union Employee or
Union Employee (as
applicable) was entitled to credit for such service under any similar Benefit Plan as of immediately prior to the Closing. The
Purchaser Plans shall not deny any Transferred Non-Union
 Employee or any Union Employee coverage on the basis of
pre-existing conditions and shall credit such individual for any deductibles and
out-of-pocket expenses paid pursuant to the
Benefit Plans prior to such Transferred Non-Union Employee or any Union Employee
 participating in the applicable
Purchaser Plans in the year of initial participation with the Purchaser Plans.

 

 

6.3.3 Nothing contained in this Agreement shall be construed to prevent the termination of employment of any
 Transferred
Non-Union Employee or Union Employee. The provisions of this Section 6 are solely for the benefit of the Parties, and no
current or former employee (including any beneficiary or dependent
thereof) or any other Person shall be regarded for any
purpose as a third-party beneficiary of this Agreement.
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6.4 Retirement Plans
 

 

6.4.1 As soon as practicable after the Closing, a defined contribution plan of Purchaser or one of its Affiliates
 that includes a
qualified cash or deferred arrangement within the meaning of Section  401(k) of the Code shall accept a rollover by
Transferred Non-Union Employees and Union Employees of any “eligible
 rollover distribution” (within the meaning of
Section 402(c)(4) of the Code) including any promissory notes reflecting participant loans from any retirement plan of Seller
that is a defined contribution plan containing a qualified cash or
deferred arrangement within the meaning of Section 401(k)
of the Code. Seller shall take such action as is necessary to amend any retirement plan of Seller with a 401(k) feature to
prevent any Transferred
Non-Union Employees or Union Employees from defaulting on any outstanding loans solely as a
result of a termination of employment with Seller and its Affiliates.

 

 

6.4.2 Without derogating from the provisions of Sections 6.1 and 6.3, from and after the Closing, Purchaser or one
of its Affiliates
shall provide all Transferred Non-Union Employees and Union Employees with a tax-qualified defined benefit pension plan
(the “Purchaser DB
Pension Plan”) that is substantially similar to the Seller DB Pension Plan (it being understood, for the
avoidance of doubt, that nothing herein shall require Purchaser to provide any Transferred
Non-Union Employee or Union
Employee with any Purchaser DB Pension Plan if such Transferred Non-Union Employee or Union Employee is not
provided with any Seller DB
Pension Plan as of immediately prior to the Closing, except in the case of Recall Employees).
The benefit formula under the Purchaser DB Pension Plan shall provide each Transferred Non-Union Employee and Union
Employee, upon such individual’s termination or retirement from Purchaser or one of its Affiliates at any time after the
Closing, with a minimum benefit equal to the benefit such individual would have received under the Seller DB Pension Plan
as if such individual had remained employed by Seller until the date of such termination or retirement from Purchaser (and
any ancillary benefit required by applicable Law). The Parties acknowledge that the intent of this Section 6.4.2 is to
ensure
that the tax-qualified defined benefits provided to the Transferred Non-Union Employees and Union Employees are not
adversely affected by the consummation of the
transactions contemplated by this Agreement.

 

 

6.4.3 As soon as practicable following Closing, Seller shall cause the calculation and transfer to the Purchaser
DB Pension Plan
assets equal to the accumulated benefit obligation for the Transferred Non-Union Employees and Union Employees (other
than Recall Employees) who participate in the Seller’s DB Pension Plan
 as of the Closing, calculated using Seller DB
Pension Plan’s current assumptions and applicable accounting standards as set forth on Schedule 6.4.3 (“Pension Plan
Transfer Amount”); provided, however, that the Pension
Plan Transfer Amount shall not be more than that allowed by Code
Section 414(l) and ERISA Section 4044 with respect to such Transferred Non-Union Employees and Union Employees who
participate in
the Seller DB Pension Plan as of Closing, recognizing that the Seller DB Pension Plan shall not be fully funded
as of the Closing. The Pension Plan Transfer Amount shall be determined as of the Closing Date, and the transfer of the
Pension Plan
Transfer Amount shall be made in cash with interest at a rate reasonably determined by Seller (net of allocable
plan and trust expenses) from the Closing Date to, but excluding, the date of transfer of such assets (the “Payment
Date”),
less the amount of any benefit payments made to or in respect of such Transferred Non-Union Employees and Union
Employees during the period from and including the Closing to, but
excluding, the Payment Date. Prior to such transfer, each
of Seller and Purchaser must approve the calculation of the Pension Plan Transfer Amount; provided, that, if they cannot so
agree, such amount shall be solely and finally determined in
accordance with the dispute resolution procedures set forth on
Schedule 6.4.3 (the “Pension Dispute Procedures”).
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6.4.4 Purchaser’s DB Pension Plan shall assume all liabilities and obligations of Seller’s DB Pension
 Plan with respect to the
accrued benefits of the Transferred Non-Union Employees and Union Employees (other than Recall Employees) as of the
Closing. Upon receipt of the Pension Plan Transfer Amount, Purchaser
shall manage the Pension Plan Transfer Amount in its
trust in a manner that fully protects each such Transferred Non-Union Employee and Union Employee’s accrued benefit in
accordance with ERISA and the
Code. Thereafter, neither Seller nor Seller’s DB Pension Plan shall have any liability or
obligation with respect to the pension benefits of any such Transferred Non-Union Employee or Union Employee, and
Purchaser shall indemnify and hold harmless Seller and its Affiliates and Seller’s DB Pension Plan from all Liabilities, costs
and expenses that may result to Seller, its Affiliates, or the Seller DB Pension Plan prior to the Payment Date with
respect to
any such Transferred Non-Union Employees and Union Employees who participated in the Seller DB Pension Plan.

 

 

6.4.5 If for any reason the amount transferred from Seller’s DB Pension Plan to Purchaser’s DB Pension
 Plan is less than the
Pension Plan Transfer Amount (the amount of the difference being referred to as the “Shortfall”), Seller shall forthwith pay
or procure to be paid to Purchaser an amount in cash equal to the Shortfall,
together with interest thereon at a rate reasonably
determined by Seller from and including the Payment Date to, but excluding, the date upon which final payment is made in
accordance with this sentence. If for any reason the amount transferred from
Seller’s DB Pension Plan to Purchaser’s DB
Pension Plan is greater than the sum of the Pension Plan Transfer Amount (the amount of the difference being referred to as
the “Excess”), Purchaser shall forthwith pay or
procure to be paid to Seller an amount equal to the Excess, together with
interest thereon at the rate as reasonably determined by Seller from and including the Payment Date to, but excluding, the
date upon which final payment is made in accordance
 with this sentence. The existence and amount of any Shortfall or
Excess shall be solely and finally determined in accordance with the Pension Dispute Procedures.

 

 

6.4.6 Purchaser shall execute all documents (including all applicable plan documents and/or amendments and
 corporate
resolutions), and take any other actions necessary to effectuate the assumption by the Purchaser DB Pension Plan of the
assets and liabilities of the Seller DB Pension Plan with respect to the Transferred
 Non-Union Employees and Union
Employees (other than the Recall Employees), including the filing of all applicable filings required by the Internal Revenue
Service, Pension Benefit Guaranty Corporation or other
applicable Governmental Entity, each as set forth in Schedule 6.4.6.
Seller shall execute all documents (including all applicable plan documents and/or amendments and corporate resolutions),
and at Purchaser’s expense, take any other actions
 reasonably necessary to effectuate the transfer to the Purchaser DB
Pension Plan of the assets and liabilities of the Seller DB Pension Plan with respect to the Transferred Non-Union Employees
and Union
Employees (other than the Recall Employees), including the filing of all applicable filings required by the Internal
Revenue Service, Pension Benefit Guaranty Corporation or other applicable Governmental Entity, each as set forth in
Schedule 6.4.6.
 The Parties shall take all steps to ensure that the transactions contemplated in this Section  6.4 meet the
requirements of Section  4062(e)(2)(D) of ERISA so that such transactions do not result in a “substantial cessation of
operations” under Section 4062(e) of ERISA.
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6.4.7 Notwithstanding anything to the contrary set forth herein, if Purchaser or any Affiliate thereof hires any
Recall Employee on
or before the date such Recall Employee’s recall rights under the Collective Bargaining Agreement terminate (“Rights
Termination Date”), and such Recall Employee participated in the Seller’s DB Pension
Plan at the time such employee was
laid off, then as soon as practicable following December  31, 2019 (in the case of Recall Employees whose Rights
Termination Date is July 31, 2019) or the six-month
anniversary of the latest Rights Termination Date (in the case of all other
Recall Employees), Seller shall cause the calculation and transfer to the Purchaser DB Pension Plan assets equal to the
accumulated benefit obligation for such hired Recall
Employees as of the applicable Rights Termination Date in accordance
with the provisions of this Section  6.4, mutatis mutandis, and all Liabilities relating to the Seller DB Pension Plan with
respect to such Recall Employees, whenever
arising, shall be deemed Assumed Obligations hereunder.

 
6.5 COBRA

Purchaser shall be responsible for providing, and shall assume all liabilities in respect of, the provision of continued
medical coverage pursuant
to its group health plans for employees under Part 6, Title I of ERISA and Section 4980B of the Code and similar provisions of state or local
Law (“COBRA Continuation Coverage”), for all
 Transferred Non-Union Employees and Union Employees (and their respective covered
dependents) who are entitled to benefits with respect to any “qualifying event” (within the meaning of COBRA). Seller
shall retain all COBRA
responsibilities and obligations imposed on it by applicable Law for those individuals (and covered dependents) who (a) as of the Closing Date
are currently receiving COBRA Continuation Coverage, (b) are eligible for
COBRA Continuation Coverage as a result of a qualifying event that
occurred prior to the Closing Date and (c) are not employed by Purchaser on or after the Closing, provided, that, Purchaser has complied with
the terms of this Section 6.5.

 
6.6 WARN Act

Purchaser represents and warrants that it has no plans for a mass layoff or plant closing (as defined in the WARN Act and the
 regulations
thereunder) with respect to the Transferred Non-Union Employees and Union Employees within, at least, the 90 days following the Closing. In
the event of any mass layoff or plant closing in
 whole or in part after the Closing, as between Purchaser and Seller, Purchaser shall be
responsible for providing any required notice and/or making any required payment of severance compensation, including any notice pay and
severance pay, to comply
with the requirements of and otherwise satisfying any liability to the Employees required under the WARN Act and
applicable state Law regarding any mass layoff or plant closing. In the event of any mass layoff or plant closing occurring in whole on
or within
90 days prior to the Closing, or the transactions contemplated by this Agreement, as between Purchaser and Seller, Seller shall be responsible for
providing any required notice and/or otherwise satisfying any liability to the Employees
required under the WARN Act and applicable state Law
regarding such mass layoff or plant closing.
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6.7 OPEB

As of the Closing, (a) the Transferred Non-Union Employees and the Union
Employees shall not be eligible to participate in or receive benefits
under any Benefit Plan providing for OPEB and (b)  Seller shall have no obligation, liability or responsibility to provide any OPEB to any
Transferred Non-Union Employee or any Union Employee.

 
6.8 Vacation

Purchaser shall be responsible for all liabilities, if any, with respect to Transferred
Non-Union Employees and Union Employees attributable to
their unused vacation, sick days and personal days through the Closing, whether or not included in determining the Adjusted Net Working
Capital.

 
6.9 Administrative Coordination and Cooperation

From and after the Closing, the Parties shall coordinate their administrative actions and shall cooperate with each other to
 ensure that the
transactions contemplated by this Section 6 are fully consummated.

 
7. CONDITIONS OF CLOSING
 
7.1 Conditions to Each Party’s Obligation to Effect the Closing

The respective obligation of each Party to effect the Closing shall be subject to the satisfaction on or prior to the Closing
Date of each of the
following conditions (any or all of which may be waived by mutual agreement of Parent (on behalf of all Buyer Parties) and Seller, in whole or
in part, to the extent permitted by applicable Law):

 

 

7.1.1 No Law shall have been enacted or promulgated by any Governmental Entity that prohibits the consummation of
 the
transactions contemplated herein or in the other Operative Agreements and there shall be no order or judgment in effect
prohibiting consummation of such transactions; provided that the Parties shall use their commercially reasonable efforts to
have any such order or judgment vacated or lifted.

 
  7.1.2 All consents, approvals or waivers required from any Governmental Entity shall have been obtained.
 

 
7.1.3 The filings pursuant to the Antitrust Laws, if any, shall have been made and the waiting period (and any
extension thereof)

applicable to the consummation of the transactions contemplated by this Agreement under the Antitrust Laws shall have
expired or been terminated.

 
  7.1.4 Seller or any of its Affiliates shall have completed, or caused to be completed, the implementation and
setup of the systems

required to enable Seller (or its Affiliates) to provide the services under the Seller TSA.
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7.2 Conditions to Obligations of Purchaser to Effect the Closing

The obligations of Parent and Purchaser to effect the Closing shall be subject to the satisfaction on or prior to the Closing
Date of each of the
following conditions (any or all of which may be waived by Parent or Purchaser, in whole or in part, to the extent permitted by applicable Law):

 

 

7.2.1 (a) Each of the representations and warranties of Seller set forth in this Agreement (other than the Seller
 Fundamental
Representations) shall be true and correct (without regard to materiality or Material Adverse Effect qualifiers contained
therein) on and as of the Closing Date with the same effect as though made at and as of such date (or if made as of
 a
specified date, as of such date) except for such failures to be so true and correct that, individually or in the aggregate, do not
have or would not have a Material Adverse Effect and (b) each of the Seller Fundamental Representations
(i)  that are not
qualified by Material Adverse Effect or other materiality qualifications shall be true and correct in all material respects on
and as of the Closing Date (or if made as of a specified date, as of such date) and (ii) that
are qualified by Material Adverse
Effect of other materiality qualifiers will be true and correct in all respects (without disregarding any materiality
qualifications) on and as of the Closing Date with the same effect as though made at and as of
such date (or if made as of a
specified date, as of such date).

 
  7.2.2 Seller shall not have failed to perform or comply with, in any material respect, any covenant or agreement
to be performed or

complied with by it prior to or on the Closing Date under this Agreement or the Seller TSA.
 
  7.2.3 Seller shall have made all filings that are identified on Schedule 6.4.6 that are required to be filed prior
to the Closing.
 
  7.2.4 All Seller Material Consents shall have been obtained.
 
  7.2.5 Seller shall have delivered to Purchaser each of the Assigned Permits, validly transferred to or newly
issued in the name of

Purchaser, subject to the terms of the Control Agreement in the case of the NRC Permit.
 
  7.2.6 Seller shall have delivered to Purchaser those items required by Section 2.2.
 
  7.2.7 Seller shall have satisfied the condition set forth on Schedule 7.
 

 

7.2.8 Subject to Purchaser’s payment of standard premiums, and at no additional cost to Seller, Purchaser
shall have received from
Chicago Title Insurance Company a pro forma of, and an irrevocable and unconditional commitment to issue an, ALTA 2006
Form extended coverage owner’s policy of title insurance which shall insure Purchaser’s title
 to the Owned Real Property
free and clear of any Liens other than the Permitted Liens.

 
7.3 Conditions to Obligations of Seller to Effect the Closing

The obligations of Seller to effect the Closing shall be subject to the satisfaction on or prior to the Closing Date of each
 of the following
conditions (any or all of which may be waived by Seller, in whole or in part, to the extent permitted by applicable Law):
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7.3.1 (a) Each of the representations and warranties of Purchaser and Parent set forth in this Agreement (other
than the Purchaser
Fundamental Representations) shall be true and correct (without regard to materiality or Material Adverse Effect qualifiers
contained therein) on and as of the Closing Date with the same effect as though made at and as of such
date (or if made as of
a specified date, as of such date) except for such failures to be so true and correct that, individually or in the aggregate, would
not have a material adverse effect on Purchaser or its ability to close the transactions
contemplated hereby and (b) each of the
Purchaser Fundamental Representations (i) that are not qualified by material adverse effect or other materiality qualifications
shall be true and correct in all material respects on and as of the
Closing Date (or if made as of a specified date, as of such
date) and (ii) that are qualified by material adverse effect of other materiality qualifiers will be true and correct in all respects
(without disregarding any materiality
qualifications) on and as of the Closing Date with the same effect as though made at
and as of such date (or if made as of a specified date, as of such date).

 

 

7.3.2 Neither Purchaser nor Parent has failed to perform or comply with, in any material respect, any covenant or
agreement to be
performed or complied with by it prior to or on the Closing Date under this Agreement, the Access Agreement or the Seller
TSA (with it being acknowledged that the failure to timely pay any amounts due thereunder shall constitute a
material breach
thereunder).

 
  7.3.3 Seller shall have obtained from all applicable third parties unconditional and irrevocable releases
 releasing Seller and its

Affiliates from all the Seller Security Instruments.
 
  7.3.4 All Other Material Consents shall have been obtained.
 
  7.3.5 All Purchaser Plans and the Purchaser DB Pension Plan shall be in full force and effect and Purchaser shall
have made all

filings that are identified on Schedule 6.4.6 prior to the Closing.
 
  7.3.6 Seller shall have received a full and unconditional release under the Collective Bargaining Agreements with
respect to the

Employees.
 
  7.3.7 Purchaser shall have funded any amount required to be funded at or prior to Closing under the Seller TSA.
 
  7.3.8 Purchaser shall have delivered to Seller those items required by Section 2.3.
 
7.4 Frustration of Closing Conditions

No Party may rely on the failure of any condition set forth in Section 7.1, 7.2 or 7.3, as the case may be, if such
failure was the direct result of
such Party’s failure to comply with or breach of any provision of this Agreement. Purchaser and Seller shall not, and shall cause their respective
Affiliates not to, willfully take (or omit to take) any action
for the purpose of frustrating the satisfaction of any of the conditions set forth in
Section 7.1, 7.2 or 7.3 or delaying the Closing Date. If the Closing occurs, each of the conditions set forth in this Section 7 that has not been fully
satisfied as of the Closing shall be deemed to have been fully waived by the party that is the beneficiary of such condition.
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8. TERMINATION
 
8.1 Termination

This Agreement may be terminated at any time prior to the Closing:
 
  8.1.1 By the mutual written consent of Purchaser and Seller;
 

 
8.1.2 By either Purchaser or Seller, if any Governmental Entity issues an order or takes any other action that
permanently restrains,

enjoins or otherwise prohibits the consummation of the transactions contemplated herein and such order or other action shall
have become final and non-appealable;

 

 
8.1.3 By either Purchaser or Seller, if the Closing does not occur on or prior to March 31, 2019 (the
“End Date”); provided, that,

no Party may terminate this Agreement pursuant to this Section if any breach by such Party substantially contributed to the
failure to close by the End Date or if such Party is in material breach
of this Agreement at such time; or

 

 

8.1.4 By either Purchaser or Seller, if the other Party (or Parent, in the case of Seller’s right to
terminate), breaches in any material
respect any of its representations, warranties, covenants or other agreements contained in this Agreement in a manner that
would give rise to the failure of a condition set forth in Section 7, which breach,
if curable, has not been cured within thirty
(30) days after the receipt by such other Party of written notice from the terminating Party specifying such breach (or by two
(2) Business Days prior to the End Date, if earlier), provided,
that, the terminating Party is not then in material breach of this
Agreement.

 
  8.1.5 By Seller, if the Signing Deposit is not delivered to the Escrow Agent within two (2) Business Days
after the Effective Date

in accordance with the terms hereof.
 

 

8.1.6 By Seller, if (i) the conditions set forth in Section 7.1 and Section 7.2 have been satisfied
or are capable of being satisfied on
such date (other than those conditions that by their nature are to be satisfied at the Closing that would be satisfied at a
Closing as of such date) or have been waived in writing by Purchaser, (ii) Seller
has served notice to the Purchaser, which
notice shall be served no earlier than three (3) Business Days prior to the End Date, indicating that is ready, willing and able
to consummate the transactions contemplated by this Agreement, and
 (iii) Purchaser fails to complete the Closing within
three (3) Business Days following receipt of such notice.

 
8.2 Effect of Termination
 

 

8.2.1 Subject to Section  1.11 and Section  8.2.2, if this Agreement is terminated by any Party pursuant
 to Section  8.1, this
Agreement shall forthwith terminate and have no further force and effect, and no Party shall have any liability hereunder;
provided, however, that no such termination shall relieve any Party from any liability for any and
all damages suffered by the
other Parties as a result of (a) any willful and material breach of this Agreement by that Party or (b) Fraud. Notwithstanding
the foregoing, (i) the provisions of Sections 1.11, 5.4, 5.16, this
Section 8.2 and Sections 10, 11.1, 11.2, 11.4 through 11.15,
11.17, and 11.18 shall survive such termination indefinitely, and (ii) nothing in this Section 8.2 shall be deemed to release
any Party from any liability for any material
breach by such Party of the terms of this Agreement prior to termination or
thereafter with respect to any Section of this Agreement which survives termination.
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8.2.2 If Seller terminates this Agreement (a) pursuant to Section 8.1.6 or (b) following a willful
breach by Purchaser of a material
term of this Agreement, which breach, if not cured after notice of such breach is provided to Purchaser, would give rise to the
failure of a condition set forth in Section 7, then Purchaser shall pay Seller an
amount in cash equal to $20,000,000 (the
“Reverse Termination Fee”) no later than two (2) Business Days after such termination, by (a) instructing the Escrow Agent
to release the Initial Deposit Amount and the Signing
 Deposit Amount to Seller (as partial satisfaction of the Reverse
Termination Fee) and (b) wire transfer of the remainder of the Reverse Termination Fee to an account designated by Seller. In
the event of a termination of this Agreement where
Seller is entitled to receive the Reverse Termination Fee, Seller’s receipt
of the Reverse Termination Fee pursuant to this Section 8.2.2 shall, except in the event of Fraud by Parent or Purchaser, be
the sole and exclusive remedy (whether
at Law, in equity, in contract, in tort or otherwise) of Seller and its Affiliates against
Purchaser, Parent, their respective Affiliates, for any breach of this Agreement or the failure of the transactions contemplated
hereby to be consummated. For
the avoidance of doubt, nothing in this Section 8.2 shall preclude the Seller from receipt of
the Initial Deposit Amount and/or Signing Deposit Amount in accordance with Section  1.11, except to the extent such
amounts are applied against
the Reverse Termination Fee in accordance with this Section.

 
9. INDEMNIFICATION
 
9.1 Survival

All of the representations and warranties of Parent and Purchaser contained in this Agreement or in any certificate delivered
 in connection
herewith shall survive the Closing for a period of twelve (12) months following the Closing Date, at which time all of such representations and
warranties shall expire, except for the Purchaser Fundamental Representations, which
shall survive the Closing until such time as a claim in
respect of any breach of such representations and warranties is barred from being made under any applicable statute of limitations period and/or
statute of repose period imposed by Law. As
required solely to support a claim to be made under the Representation and Warranty Policy and not
against Seller, all of the representations and warranties of Seller contained in this Agreement or in any certificate delivered in connection
herewith
shall survive the Closing for a period of twelve (12) months following the Closing Date or such longer time as may be permitted under
the Representation and Warranty Policy, at which time all of such representations and warranties shall expire.
As among Parent, Purchaser and
Seller, all of the representations and warranties of Seller contained in this Agreement or in any certificate delivered in connection herewith shall
not survive, and shall terminate upon, the Closing. All covenants and
agreements set forth in this Agreement requiring performance from and
after the Closing, shall survive the Closing and shall continue in accordance with their terms, and no other covenants or agreements set forth in
this Agreement shall survive the
 Closing. Neither Seller, on the one hand, nor Parent or Purchaser, on the other, will have any liability
whatsoever with respect to any covenant or, with respect to Parent or Purchaser, any representation or warranty, unless the Indemnified Party
delivers to the Indemnifying Party an Indemnity Notice or Claim Notice, as applicable, pursuant to the terms hereof prior to the expiration date
of the applicable survival period for such representation, warranty or covenant. Notwithstanding the
foregoing, any claims asserted in good faith
with reasonable specificity (to the extent known at such time) and in writing by notice from the Indemnified Party to the Indemnifying Party
prior to the expiration date of the applicable survival period
and in accordance with this Section 9 shall not thereafter be barred by the expiration
of the relevant representation, warranty or covenant, and such claims shall survive until finally resolved pursuant to the terms hereof.
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9.2 Indemnification by Seller

Subject to the other provisions of this Section 9, from and after the Closing, Seller shall indemnify and defend each
Purchaser Group Member
against, and shall hold each of them harmless from and against, and shall pay and reimburse each of them for, any and all Losses incurred or
sustained by or imposed upon such Purchaser Group Member based upon, arising from,
with respect to or by reason of:

 
  9.2.1 any breach by Seller of any of its covenants, obligations or agreements in this Agreement or the other
Operative Agreements

(other than the Seller TSA, the SC Lease and the Sawmill Lease);
 
  9.2.2 any Excluded Asset or Retained Obligation; and
 
  9.2.3 any item listed on Schedule 9.2.3.
 
9.3 Indemnification by Parent and Purchaser

Subject to the other provisions of this Section 9, from and after the Closing, each of Parent and Purchaser, jointly and
severally, shall indemnify
and defend each Seller Group Member against, and shall hold each of them harmless from and against, and shall pay and reimburse each of them
for, any and all Losses incurred or sustained by or imposed upon such Seller
Group Member based upon, arising from, with respect to or by
reason of:

 

 
9.3.1 any breach of the representations or warranties of Parent and/or Purchaser in this Agreement, the other
 Operative

Agreements (other than the Seller TSA, the SC Lease and the Sawmill Lease), or in any certificate or instrument delivered by
or on behalf of Parent or Purchaser pursuant to this Agreement;

 

 
9.3.2 any breach by Parent or Purchaser of any of its covenants, obligations or agreements in this Agreement, the
other Operative

Agreements (other than the Seller TSA, the SC Lease and the Sawmill Lease), or any certificate or instrument delivered by or
on behalf of Parent or Purchaser pursuant to this Agreement;

 
  9.3.3 any Assumed Obligation;
 
  9.3.4 any Tax Claim with respect to any Post-Closing Period; and
 
  9.3.5 all liabilities related to or in connection with the Purchased Assets or the Catawba Mill Business accruing
or incurred on or

after the Closing Date.

provided, however, that (a) no Seller
Group Member shall be entitled to any indemnification and Purchaser shall not be required to indemnify
and hold any Seller Group Member harmless with respect to any Losses for claims under Section  9.3.1 (other than in connection with any
Purchaser Fundamental Representations) until and unless all Losses for claims under Section 9.3.1 (other than in connection with any Purchaser
Fundamental Representations) exceed, in the aggregate, $2,600,000 (the “Purchaser
Deductible Amount”), in which case Purchaser shall be
liable only for the portion of the amount exceeding the Purchaser Deductible Amount (but not the Purchaser Deductible Amount), (b) in
determining the amount claimed under
Section 9.3.1 (other than in connection with any Purchaser Fundamental Representations), there shall not
be included in such claim any Loss that does not exceed $100,000 (the “Minimum Amount”), (c) the aggregate amount
that the Seller Group
Members may claim and that Purchaser may be required to pay pursuant to Section  9.3.1 (other than in connection with any Purchaser
Fundamental Representations) shall not exceed an amount equal to $39,000,000.

0:21-cv-01480-SAL     Date Filed 12/15/21    Entry Number 49-3     Page 66 of 95



8/10/2021 EX-2.1

https://www.sec.gov/Archives/edgar/data/1393066/000119312519003766/d672019dex21.htm 66/94

 
- 62 -

9.4 Method of Asserting Claims

All claims for indemnification under Section 9, other than any Tax Claim (which shall be asserted and resolved as set
forth in Section 9.5) shall
be asserted and resolved as follows:

 

 

9.4.1 A Party claiming indemnification pursuant to this Section  9 (the “Indemnified
 Party”) in respect of, arising out of or
involving a claim or demand made by a third party against the Indemnified Party (a “Third Party Claim”) shall deliver
notice (a “Claim Notice”) to
 the indemnifying Party (the “Indemnifying Party”) within fifteen (15)  Business Days after
receipt by the Indemnified Party of written notice of the Third Party Claim; provided, however, that the failure to timely give
such Claim Notice shall not affect the indemnification provided hereunder, except if and to the extent the Indemnifying Party
shall have been prejudiced as a result of such failure. The Claim Notice shall (a) identify the applicable third
party, if known,
(b) state in reasonable detail the circumstances giving rise to the Losses, (c) specify the representation, warranty, covenant or
agreement of this Agreement alleged to have been breached or not performed (as applicable),
and (d) specify the estimated
amount of the Losses, if known.

 

 

9.4.2 In the case of a Third Party Claim, the Indemnifying Party shall be entitled, upon written notice to the
Indemnified Party, to
assume and control the defense (at the Indemnifying Party’s expense) thereof, within thirty (30)  days of receiving the
applicable Claim Notice, with counsel selected by the Indemnifying Party; provided, that, such
Indemnifying Party shall not
have the right to defend or direct the defense of any such Third Party Claim that (w) is asserted directly by or on behalf of a
Person that is a Material Supplier or Material Customer of the Catawba Mill Business
(if the Indemnifying Party is Seller),
(x) seeks an injunction or other equitable relief against the Indemnified Party, (y) the outcome of which could reasonably be
expected to have a material impact on the reputation or good will of the
Indemnified Party or, in the case of Purchaser, the
Catawba Mill Business or (z) relates or otherwise arises in connection with any criminal or regulatory enforcement Action
that is commenced, brought, conducted, tried or heard by or before, or
otherwise involving any Governmental Entity. If the
Indemnifying Party assumes the defense of a Third Party Claim, then (a)  the Indemnifying Party shall not be liable to the
Indemnified Party for legal expenses subsequently incurred by the
Indemnified Party in connection with the defense thereof
and (b) the Indemnified Party shall have the right to employ counsel, at its own expense, separate from the counsel employed
by the Indemnifying Party; provided, that, the Indemnifying
Party shall control such defense; provided, further, that if in the
opinion of counsel to the Indemnified Party, (A) there are legal defenses available to an Indemnified Party that are different
from or additional to those available to the
 Indemnifying Party; or (B)  there exists a conflict of interest between the
Indemnifying Party and the Indemnified Party that cannot be waived, the Indemnifying Party shall be liable for the
reasonable fees and expenses of one counsel to the
Indemnified Party including fees for consult by such counsel with local
counsel in each jurisdiction for which counsel determines in good faith that local counsel is required. If the Indemnifying
Party does not assume the defense of a Third Party
 Claim within thirty (30)  days following a Claim Notice or fails to
diligently prosecute the defense of such Third Party Claim, the Indemnified Party, by notice to the Indemnifying Party, may
employ its own counsel and control the defense of the
Third Party Claim and the Indemnifying Party shall be liable for the
reasonable fees and disbursements of counsel employed by the Indemnified Party, provided, that, in any such case the
Indemnified Party shall diligently and in good faith contest
such Third Party Claim. Whether the Indemnifying Party or the
Indemnified Party controls the defense of any Third Party Claim, the Parties shall reasonably cooperate in the defense
thereof. Such cooperation shall include the retention and provision
 to the counsel of the controlling Party of records and
information that are reasonably relevant to such Third Party Claim, and making employees available on a mutually
convenient basis to provide additional information and explanation of any
material provided hereunder.
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9.4.3 Notwithstanding any other provision of this Agreement, the Indemnifying Party shall not enter into
settlement of any Third
Party Claim without the prior written consent of the Indemnified Party, except as provided in this Section 9.4.3. If a firm
offer is made to settle a Third Party Claim and if such settlement (i) constitutes a
complete and unconditional discharge and
release of the Indemnified Party, and (ii)  provides for no relief other than the payment of monetary damages by the
Indemnifying Party (subject to, if Seller is the Indemnifying Party, the other
 limitations set forth herein) and the
Indemnifying Party desires to accept and agree to such offer, the Indemnifying Party shall give written notice to that effect to
the Indemnified Party. If the Indemnified Party fails to consent to such firm
offer within 15 days after its receipt of such
notice, the Indemnified Party may continue to contest or defend such Third Party Claim and in such event, the maximum
liability of the Indemnifying Party as to such Third Party Claim shall not exceed
the amount of such settlement offer. If the
Indemnified Party fails to consent to such firm offer and also fails to assume defense of such Third Party Claim, the
Indemnifying Party may settle the Third Party Claim upon the terms set forth in such
firm offer to settle such Third Party
Claim. If the Indemnified Party has assumed the defense pursuant to Section  9.4.2, it shall not agree to any settlement
without the written consent of the Indemnifying Party (which consent shall not be
unreasonably withheld or delayed).

 

 

9.4.4 If an Indemnified Party has a claim against any Indemnifying Party that does not involve a Third Party
 Claim, the
Indemnified Party shall deliver notice (an “Indemnity Notice”) within thirty (30)  days after the Indemnified Party has
Knowledge of such claim, describing in reasonable detail the facts giving rise to any
 claim for indemnification and shall
include in such Indemnity Notice the estimated amount or the method of computation of the amount of such claim (to the
extent practicable), and a reference to the provision of this Agreement upon which such claim
is based; provided, however,
that failure to timely give such Indemnity Notice shall not affect the indemnification provided hereunder, except if and to the
extent the Indemnifying Party shall have been prejudiced as a result of such failure. If the
Indemnifying Party disputes its
liability with respect to such claim, the Indemnifying Party and the Indemnified Party will proceed in good faith to negotiate
a resolution of such dispute, and if not resolved through negotiations within thirty
(30) days after receipt of the Indemnity
Notice, the Indemnified Party may commence an Action in connection therewith.
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9.4.5 Subject to this Section  9, once a Loss is agreed to by the Indemnifying Party or finally determined to
 be payable in

accordance with this Section 9, the Indemnifying Party shall satisfy its obligations within 15 Business Days by wire transfer
of immediately available funds to an account designated by the Indemnified Party.

 
9.5 Tax Contests
 

 

9.5.1 If any Taxing Authority asserts any Tax Claim, then the party first receiving notice of such Tax Claim
shall, within seven
(7) Business Days after receiving such notice, provide written notice thereof to the other party. Such notice shall specify in
reasonable detail the basis for such Tax Claim and shall include a copy of any relevant
correspondence received from the
Taxing Authority.

 

 

9.5.2 Seller shall have the sole right to defend or prosecute, at its sole cost, expense and risk, any Tax Claim
 attributable to a
Pre-Closing Period. Purchaser shall take or cause to be taken such actions in connection with contesting any Tax Claim
attributable to a Pre-Closing
Period as Seller shall reasonably request from time to time, including the retention of counsel
and experts as designated by Seller, provided that Seller shall not settle, compromise and/or concede any portion of such Tax
Claim that has an adverse
 effect on Purchaser without the prior written consent of Purchaser, which consent shall not be
unreasonably withheld, delayed or conditioned. So long as Seller is defending or prosecuting a Tax Claim attributable to a
Pre-Closing Period, Purchaser shall provide or cause to be provided to Seller any information reasonably requested by Seller
relating to such Tax Claim, and Purchaser shall otherwise cooperate with Seller and
its representatives in good faith in order
to contest effectively such Tax Claim, including executing and delivering any necessary powers of attorney required by
Seller to contest such Tax Claim. Purchaser and its authorized representatives shall be
entitled, at Purchaser’s expense, to
attend, but not participate in or control, all conferences, meetings and proceedings relating to any such Tax claim.

 

 

9.5.3 Purchaser shall have the sole right to defend or prosecute, at its sole cost, expense and risk, any Tax
Claim attributable to a
Post-Closing Period. So long as Purchaser is defending or prosecuting a Tax Claim attributable to a Post-Closing Period,
Seller shall provide or cause to be provided to Purchaser any information reasonably requested by
Purchaser relating to such
Tax Claim, Seller and its authorized representatives shall be entitled, at its expense, to attend, but not participate in or
control, all conferences, meetings and proceedings relating to any such Tax Claim.

 

 

9.5.4 Purchaser shall have the right to defend or prosecute, at its cost, expense and risk, any Tax Claim
attributable to a Straddle
Period that does not exclusively relate either to a Pre-Closing Period or to a Post-Closing Period (which shall be governed by
Sections 9.5.2 and 9.5.3, respectively); provided,
however, that in the case of any such Tax Claim, (a) Seller shall have the
right to participate in such Tax Claim at its own expense and (b) Purchaser shall not settle, compromise and/or concede any
portion of such Tax Claim that
affects the liability of Seller under this Section 9 without the prior written consent of Seller,
which consent shall not be unreasonably withheld, delayed or conditioned. Any additional Tax resulting from a Tax Claim
attributable to a Straddle
 Period pursuant to this Section  9.5.4 shall be borne (i)  by Seller, to the extent such Tax is
attributable to a Pre-Closing Period, and (ii) by Purchaser, to the extent such Tax is attributable
to a Post-Closing Period.
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9.5.5 In the case of any Tax Claim that is defended or prosecuted to a Final Determination pursuant to this
Section 9.5, the party
responsible for such Tax pursuant to this Section 9.5 shall pay to the applicable Person or Taxing Authority the amount of
any Tax arising or resulting from such Tax Claim within seven (7) Business Days after
such Final Determination (and if such
party pays such amount to the applicable Taxing Authority, such party shall deliver written evidence of such payment to the
other party). In the case of any Tax Claim not covered by the preceding sentence, the
party responsible for such Tax pursuant
to this Section 9.5 shall pay to the applicable Person or Taxing Authority the full amount of any Tax arising or resulting from
such Tax Claim, at least seven (7) Business Days before the date
payment of such Tax is due (and if such party pays such
amount to the applicable Taxing Authority, such party shall deliver written evidence of such payment to the other party).
Notwithstanding the foregoing, neither party shall be required to make
a payment in the circumstances described by either of
the two preceding sentences to the extent such party has been prejudiced by the other party’s failure to comply with the
provisions of this Section 9.5.

 
9.6 Representation and Warranty Insurance; Order of Recovery; Exclusive Remedy
 

 

9.6.1 Each of Parent and Purchaser agrees that the only source of recovery and recourse for any claims that any
Purchaser Group
Member may have related to or arising from any representation or warranty made by Seller (or any Affiliate thereof) herein,
in the other Operative Documents (other than the Sawmill Lease, SC Lease and the Seller TSA), or in the
Management Letter
(in this latter case, whether directly or indirectly through any claim against the addressees thereof), shall be (a)  from the
recovery of amounts under the Representation and Warranty Policy (subject to the terms and
 limitations of the
Representation and Warranty Policy), except with respect to Fraud of the Seller and (b)  with respect to Purchaser’s
Environmental Reimbursement, the balance of the Environmental Escrow Account.

 

 

9.6.2 Each of Parent and Purchaser agrees that if it or any other Purchaser Group Member has indemnification
claims for Losses
under Section  9, then Parent, Purchaser or such other Purchaser Group Member shall seek recovery with respect to such
claims by making and reasonably pursuing a claim under the Representation and Warranty Policy to the extent
 the claim
could reasonably be based upon any representation or warranty made by Seller herein or in any certificate delivered in
connection herewith (even if such Purchaser Group Member would also have a claim for such item under any other provision
of Section  9.2), provided that nothing in this subsection shall limit such Purchaser Group Member’s rights hereunder to
proceed thereafter against Seller in accordance with and subject to this Section 9.
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9.6.3 Except as set forth in Section 1.9 (Post-Closing Adjustment) and Section 11.16 (Specific
Performance), no Party shall be
liable or responsible in any manner whatsoever to the other Parties (whether in contract, breach of warranty, tort or
otherwise), whether for indemnification or otherwise, except for the indemnity obligations
 expressly provided in this
Section 9 and the other indemnity obligations expressly provided for in this Agreement or the other Operative Agreements,
which provide the exclusive remedies and causes of action of the Parties with respect to any
matter contemplated by this
Agreement and the other Operative Agreements, and each party hereby expressly waives and releases any other claim or
cause of action arising under Law, including Laws based on negligence or strict liability, or otherwise
against the other party
with respect to any matter, including environmental matters, contemplated by and /or relating to the subject matter of this
Agreement and the other Operative Agreements. Nothing in this Section 9.6 shall limit any
Person’s right to seek and obtain
any equitable relief to which any Person shall be entitled or to seek any remedy on account of any Party’s Fraud.

 

 
9.6.4 Notwithstanding any provision of this Agreement to the contrary, but subject to the lower limits on
indemnification set forth

in this Section  9, in no event shall Seller’s, Parent’s, or Purchaser’s Liability under this Agreement exceed the Purchase
Price.

 
9.7 Excluded Damages; Materiality Scrape
 

 
9.7.1 Except and solely to the extent necessary to make a claim under the Representation and Warranty Policy, the
obligations of

any Indemnifying Party pursuant to this Agreement shall not include any special, exemplary, indirect, incidental or
consequential damages (including loss of profit or revenue or loss of use).

 

 

9.7.2 In no event shall Seller have any liability or obligation to a Purchaser Group Member for any Liability to
 the extent such
Liability is taken into account as a Liability or reserve relating to such matter in calculating the amount of the Adjusted Net
Working Capital, and no amount shall be due under this Section 9 to the extent that it duplicates
another amount already paid
under this Agreement or any other Operative Agreement.

 

 

9.7.3 For purposes of this Section 9, any inaccuracy in or breach of any representation or warranty shall be
determined without
regard to any materiality, Material Adverse Effect or other similar qualification contained in or otherwise applicable to such
representation or warranty (other than Section  3.4.1 (Financial Results) to the extent such
 Financial Results have been
prepared in accordance with GAAP).

 

 

9.7.4 Notwithstanding anything to the contrary set forth herein, (a)  no Purchaser Group Member shall be
 entitled to
indemnification from Seller of any Loss hereunder to the extent such Loss constitutes an Assumed Obligation, and
(b)  Seller’s sole and exclusive Liability with respect to the Environmental Work and Purchaser’s
 Environmental
Reimbursement shall be limited to Seller’s Environmental Escrow Contribution in accordance with the terms hereof.

 
9.8 Tax Treatment of Indemnification Payments

For purposes of computing the amount of any indemnification hereunder, any such indemnification payment shall be treated as an
adjustment to
the Purchase Price for all Tax purposes unless otherwise required by Law.
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9.9 Mitigation
 
  9.9.1 Each Indemnified Party shall use its commercially reasonable efforts to mitigate any Losses after becoming
aware of any

event that could reasonably be expected to give rise to any Losses that are indemnifiable hereunder.
 

 

9.9.2 If and solely to the extent that an Indemnified Party would receive a double recovery, the amount of any
Losses for which
indemnification is provided under this Section 9 shall be reduced by any amounts actually recovered by any Indemnified
Party under any (a)  indemnification or other recovery under any Contract between an Indemnified Party
 and any Person
(other than a Governmental Entity) and (b) insurance policies with respect to such indemnification claim, including, without
limitation, the Representation and Warranty Policy (each source named in clauses (a) and (b), a
“Collateral Source”). An
Indemnified Party shall use its commercially reasonable efforts to pursue any claims against all Collateral Sources.

 

 

9.9.3 If an Indemnified Party has received the payment required under this Section 9 from the Indemnifying
Party in respect of any
Losses and later receives proceeds from insurance or payments from a Collateral Source, then such Indemnified Party shall
pay to the Indemnifying Party, within thirty (30)  days after receipt, an amount equal to the
 excess of (a)  the amount
previously received by the Indemnified Party under this Section  9, plus the amount of the insurance payments or other
recoveries from such Collateral Source (net of any Taxes or expenses (including increased
premiums) incurred in collecting
such amount) actually received by such Indemnified Party, over (b) the amount of Losses with respect to such claim which
the Indemnified Party was entitled to receive under this Section 9. Notwithstanding
any other provisions of this Agreement,
it is the intention of the Parties that no Collateral Source shall be (i) entitled to a benefit it would not be entitled to receive in
the absence of the foregoing indemnification provisions, or
(ii) relieved of the responsibility to pay any claims for which it is
obligated.

 

 

9.9.4 To the extent Purchaser denies a request by Seller for consent to take any of the actions set forth in
Section 5.1.1, and such
action would have mitigated any indemnifiable Loss hereunder, then the amount of Losses recoverable pursuant to this
Section  9 in respect of such matter, if any, shall be reduced by the amount of Losses that could
 have reasonably been
mitigated by such action.

 
10. DEFINITIONS
 
10.1 Definitions

As used in this Agreement, the following defined terms shall have the meanings indicated below:

“Access Agreement” means that certain Access Agreement, dated as of June  27, 2018, by and between
 the Seller and Parent, as may be
amended from time to time.

“Accrued Rebates Calculation” has the
meaning set forth in Section 1.9.1.

“Accrued Rebates” means the rebates payable by Seller or
its Affiliates to customers of the Catawba Mill Business as of the Closing.
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“Acquired Books and Records” has the meaning set forth in
Section 1.1.13.

“Acquisition Proposal” has the meaning set forth in Section 5.15.1.

“Action” means any action, suit, litigation or legal proceeding, claim, cause of action, charge,
grievance, demand, arbitration, inquiry, audit,
notice of violation, citation, summons, subpoena or investigation of any nature, civil, criminal, administrative or otherwise, whether at law or in
equity.

“Adjusted Allocation Schedule” has the meaning set forth in Section 1.10.

“Adjusted Net Working Capital” has the meaning set forth in Section 1.9.3.

“Affiliate” means, as applied to any Person, any other Person that, directly or indirectly, controls,
 is controlled by, or under common control
with, such Person, provided, however, in the case of Seller, “Affiliate” means RFPI and its controlled Affiliates. For the purposes of this
definition, “control” (including with
 correlative meanings, the terms “controlling”, “controlled by”, and “under common control with”) as
applied to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies
of such Person, whether through ownership of voting securities, by Contract or otherwise.

“Affiliated Persons” has the meaning set forth in Section 11.15.

“Agreement” has the meaning set forth in the preamble.

“Allocation Schedule” has the meaning set forth in Section 1.10.

“Amec Reports” means collectively the engineering report revision I prepared by Amec
 Foster Wheeler E&C Services, Inc. entitled
“Confidential Study Catawba Follow-ups” and dated July  18, 2017, together with any amendment or supplement thereto and any revision
thereof, as
well as any information provided by Amec Foster Wheeler E&C Services, Inc. in connection therewith in whatever form provided.

“Antitrust Authorities” means the Federal Trade Commission, the Antitrust Division of the United
States Department of Justice, the attorneys
general of the several states of the United States and any other Governmental Entity having jurisdiction with respect to the transactions
contemplated hereby pursuant to applicable Antitrust Laws.

“Antitrust Laws” means the Sherman Act, as amended; the Clayton Act, as amended; the HSR Act, as
amended; the Federal Trade Commission
Act, as amended; and all other Laws that are designed or intended to prohibit, restrict or regulate actions having the purpose or effect of
monopolization or restraint of trade, and the rules and regulations
promulgated thereunder.

“Assigned Contracts” has the meaning set forth in
Section 1.1.11.

“Assigned Permits” has the meaning set forth in Section 1.1.12.

“Assignment and Assumption Agreement” has the meaning set forth in Section 2.2.6.

“Assumed Obligations” has the meaning set forth in Section 1.4.

“Base Environmental Work” has the meaning set forth in Section 5.8.3.
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“Benefit Plan” means any Plan established by Seller or
any ERISA Affiliate of Seller with respect to any Employee to which Seller or any
ERISA Affiliate of Seller contributes or has contributed on behalf of any Employee, or under which any such Employee or any beneficiary
thereof is covered, is eligible
for coverage or has benefit rights.

“Bill of Sale” has the meaning set forth in
Section 2.2.1.

“Business Day” means a day other than Saturday, Sunday or any day on which
banks located in New York, New York or Montreal, Quebec are
authorized or obligated to close.

“Buyer
Parties” has the meaning set forth in the preamble.

“Catawba Mill” means the LWC
paper and SBSK pulp mill located in Catawba, South Carolina, as more specifically described in Schedule
1.1.3.

“Catawba Mill Business” means, collectively, the conversion of round wood to wood chips by Seller
conducted at the Chip Mill, the production
of LWC paper and SBSK pulp by Seller conducted at the Catawba Mill, and the production of soaps and turpentine derived from the foregoing,
and all activities undertaken in connection therewith or incidental
 thereto; provided, however, that “Catawba Mill Business” excludes any
business activity carried on by Seller at the Service Center.

“Chip Mill” means the whole-log chip mill located in
Jonesville, South Carolina as more specifically described in Schedule 1.1.3.

“Claim Notice” has
the meaning set forth in Section 9.4.1.

“Closing” has the meaning set forth in
Section 2.1.

“Closing Agent” has the meaning set forth in Section 2.1.

“Closing Date” has the meaning set forth in Section 2.1.

“Closing Purchase Price” has the meaning set forth in Section 1.6.

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, and the
 rules and regulations promulgated
thereunder.

“COBRA Continuation Coverage”
has the meaning set forth in Section 6.5.

“Code” means the Internal Revenue Code of
 1986, as amended, and the rules and regulations promulgated thereunder, and any successor
legislation thereto.

“Collateral Source” has the meaning set forth in Section 9.9.2.

“Collective Bargaining Agreements” has the meaning set forth in Section 6.1.1.

“Confidential Information” means: information concerning the Catawba Mill Business that is not
 generally known to the public or readily
ascertainable through publicly-available information (which includes, but is not limited to, public filings with securities exchanges or trading
markets, historical financial statements, financial projections
and budgets, historical and projected sales, capital spending budgets and plans, the
names and backgrounds of key personnel, personnel training techniques and materials); provided, however, that Confidential Information shall
not include information
that (i) is or becomes generally available to the public other than as a result of disclosure by Seller, in violation of this
Agreement, (ii) becomes available to the general public from a Person, other than Seller, its Affiliates or its
or their Representatives, who is not
prohibited from disclosing such information by a legal, contractual or fiduciary obligation, or (iii)  is publicly disclosed by Purchaser, its
Affiliates, or its or their Representatives.
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“Confidentiality Agreement” has the meaning set forth in
Section 11.5.1.

“Contested Adjustments” has the meaning set forth in Section 1.9.2.

“Contract” means any contract, lease, deed, mortgage, license, instrument, note, commitment,
 indenture, joint venture and all other binding
agreements, arrangements and undertakings, whether written or oral.

“Control Agreement” means a control agreement, substantially in a form required by applicable Law and
the NRC, which shall provide that
(a) Seller shall maintain oversight and control of the nuclear sources located at the Catawba Mill until the earlier of (i)  receipt of the NRC’s
consent to the transfer of the NRC Permit and
 (ii)  the first anniversary of the Closing, and (b)  if such consent is not obtained by the first
anniversary of the Closing, Seller shall enter upon the Catawba Mill premises and remove such nuclear sources in accordance with applicable
Law.

“Covered Request” has the meaning set forth in Section 5.7.1.

“CPA Firm” has the meaning set forth in Section 1.9.2.

“Current Assets” means the current assets of the Catawba Mill Business included in the line items set
 forth on Schedule WC to the extent
constituting Purchased Assets pursuant to the terms of this Agreement. For the avoidance of doubt, the assets of the Seller DB Pension Plan will
not be considered Current Assets.

“Current Liabilities” means the current liabilities of the Catawba Mill Business included in the line
items set forth on Schedule WC. For the
avoidance of doubt, the liabilities of the Seller DB Pension Plan or any Accrued Rebates will not be considered Current Liabilities.

“Customer Orders” has the meaning set forth in Section 1.1.9.

“Data Room” means the electronic data room established and maintained by Seller’s legal counsel
 containing documents relating to the
Catawba Mill Business and Seller and made available to Purchaser.

“Data
Room Disk” means the DVD-ROM containing the documentation made available to Purchaser in the Data Room.

“Debt Financing” means any provision of financing to Purchaser in connection with the transactions
contemplated hereby.

“Deed” has the meaning set forth in Section 2.2.3.

“Deposit Escrow Account” has the meaning set forth in Section 1.11.1.

“DHEC” has the meaning set forth in Section 5.8.1.
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“Dollars” or “$” means United
States dollars.

“Effective Date” has the meaning set forth in the preamble.

“Employees” means (a) the individuals who are employed by Seller directly, solely and exclusively
in the Catawba Mill Business and whose
place of employment is the Catawba Mill or the Chip Mill, but excluding, for greater certainty, all individuals employed by Seller or any
Affiliate of Seller whose place of employment is the Service Center,
(b) those employees listed on Schedule 10.1(a), and (c) Recall Employees,
including, in each case of clause (a), (b), or (c), such individuals who are on military leave, sick leave, Family and Medical Leave Act leave,
workers compensation
or long-term or short-term disability leave (whether pursuant to a Plan of Seller or required by Law).

“End
Date” has the meaning set forth in Section 8.1.3.

“Environmental Escrow
Account” has the meaning set forth in Section 5.8.3.

“Environmental Laws” means
any and all Laws relating to pollution or protection of the environment or natural resources, human health or
safety (as it relates to exposure to Hazardous Substance), including those relating to emissions, discharges or releases of Hazardous
Substance
into the environment (including ambient air, surface water, groundwater or land) and to the generation, handling, treatment, storage, disposal,
recycling or transportation of Hazardous Substance, whenever enacted, and the regulations
promulgated pursuant thereto.

“Environmental Permits” means any and all Permits required for the
ownership and operation of the Purchased Assets under Environmental
Laws.

“Environmental Reports”
has the meaning set forth in Section 3.18.1.

“Environmental Work” has the meaning set forth
in Section 5.8.3.

“Equipment” means, collectively, the Owned Equipment and the Leased
Equipment.

“Equipment Leases” has the meaning set forth in Section 1.1.6.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the rules
and regulations promulgated thereunder.

“ERISA Affiliate” means any member of (a) a
controlled group of corporations (as defined in Section 414(b) of the Code); (b) a group of trades
or businesses under common control (as defined in Section 414(c) of the Code); or (c) an affiliated service group (as defined in
Section 414(m)
of the Code or the regulations under Section 414(o) of the Code).

“Escrow
Agent” means JPMorgan Chase Bank, N.A., or any replacement escrow agent under the Escrow Agreement.

“Escrow Agreement” means that certain Escrow Agreement, dated as of March 16, 2018, by and among
Seller, Parent and Escrow Agent, as
amended from time to time.

“Estimated Environmental Costs”
has the meaning set forth in Section 5.8.4.

“Estimated Net Working Capital” has the meaning
set forth in Section 1.8.
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“Excess” has the meaning set forth in Section 6.4.5.

“Excluded Assets” has the meaning set forth in Section 1.2.

“Excluded Intellectual Property” means (i) all Internet domain names and email addresses owned or
used by Seller or any of its Affiliates,
(ii) all product names and other trade names used by Seller or any of its Affiliates, including ResoluteBrite 76 Gloss, ResoluteBrite 76 Satin,
ResoluteGloss and ResoluteBlondGloss, (iii) the
present and past corporate names and trade names of Seller, including the names “Resolute”,
“Resolute FP”, “Abitibi-Consolidated”, “AbiBow”, “Bowater”, and related trademarks, logos and designs and
 (iv)  any other Intellectual
Property or Intellectual Property Licenses not set forth on Schedule 1.1.7 or Schedule 1.1.8.

“Final Determination” means (a) a decision, judgment, decree or other order by any court of
competent jurisdiction, which decision, judgment,
decree or other order has become final after all allowable appeals by either party to the Action have been exhausted or the time for filing such
appeals has expired, (b)  a closing agreement
 entered into under Section 7121 of the Code or any other settlement agreement entered into in
connection with an administrative or judicial proceeding, (c) the expiration of the time for instituting suit with respect to a claimed
deficiency or
(d) the expiration of the time for instituting a claim for refund or if such a claim was filed, the expiration of the time for instituting suit with
respect thereto.

“Final Estimated Environmental Costs” has the meaning set forth in Section 5.8.4.

“Final Net Working Capital” has the meaning set forth in Section 1.9.1.

“Financial Results” has the meaning set forth in Section 3.4.1.

“Fraud” means, with respect to any Party, an actual and intentional fraud with respect to the making
of representations and warranties contained
in this Agreement; provided, that such actual and intentional fraud of such Party shall only be deemed to exist if (i)  such Party had actual
knowledge that the representations and warranties
made by such Party were actually breached when made, (ii)  that such representations and
warranties were made with the express intent to induce another Party to rely thereon and take action or inaction to such other Party’s detriment,
(iii) such reliance and subsequent action or inaction by such other Party was justifiable and (iv) such action or inaction resulted in Losses to such
other Party. For purposes of clause (i) of the immediately preceding sentence,
“actual knowledge” with respect to an entity shall mean the actual
knowledge, without investigation (without encompassing constructive, imputed or similar concepts of knowledge), of those persons named in the
definition of
“Knowledge” contained herein.

“GAAP” means United States generally accepted accounting
principles as in effect from time to time, as consistently applied by Seller.

“Governmental
Entity” means any federal, state, provincial, local, municipal, foreign or other government or political subdivision thereof, or
any agency or instrumentality of such government or political subdivision, or any self-regulated
 organization or other non-governmental
regulatory authority or quasi-governmental authority having the force of Law, or any arbitrator, court or tribunal of competent jurisdiction,
including all taxing
authorities.

“Governmental Order” means any order, writ, judgment, injunction, decree,
 stipulation, determination or award entered by or with any
Governmental Entity.
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“Hazardous Substance” means any waste or other chemical,
 material or substance that is listed, defined, designated, or classified as, or
otherwise determined to be, hazardous, radioactive, toxic, or a pollutant or a contaminant, or words of similar import, under or pursuant to any
Environmental Law due to
its hazardous or deleterious properties or characteristics, including petroleum or petroleum by-products, asbestos or
asbestos-containing materials, any radioactive materials, urea formaldehyde foam insulation
or polychlorinated biphenyls.

“High pH Condition” has the meaning set forth in Schedule 10.1(c).

“High pH Condition Work” has the meaning set forth in Section 5.8.1.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.

“HSR Affiliate of Parent” means any “affiliate” of Parent, as defined in Rule 801.1(d)(1)
promulgated under the HSR Act.

“HSR Affiliate of Purchaser” means any “affiliate” of
Purchaser, as defined in Rule 801.1(d)(1) promulgated under the HSR Act.

“HSR Affiliate of
Seller” means any “affiliate” of Seller, as defined in Rule 801.1(d)(1) promulgated under the HSR Act.

“HSR Associate of Parent” means any “associate” of any Parent UPE, as defined in Rule
801.1(d)(2) promulgated under the HSR Act.

“HSR Associate of Purchaser” means any
“associate” of any Purchaser UPE, as defined in Rule 801.1(d)(2) promulgated under the HSR Act.

“IAM” means the International Association of Machinists.

“IBEW” means the International Brotherhood of Electrical Workers.

“Indemnified Party” has the meaning set forth in Section 9.4.1.

“Indemnifying Party” has the meaning set forth in Section 9.4.1.

“Indemnity Notice” has the meaning set forth in Section 9.4.4.

“Industry Certifications” has the meaning set forth in Section 3.17.2.

“Initial Deposit” has the meaning set forth in the Confidentiality Agreement.

“Initial Deposit Amount” has the meaning set forth in Section 1.11.1.

“Insolvent” means the sum of the present fair saleable value of the assets of a Person do not exceed
its debts and other probable Liabilities.
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“Intellectual Property” means all right, title and
 interest in or relating to intellectual property or proprietary rights of every kind and nature
throughout the world, whether registered or unregistered and whether protected, created or arising under the laws of the United States or any
other
 jurisdiction, including: (a)  all patents and applications therefor, including all continuations, divisionals, provisionals and
continuations-in-part thereof and
patents issuing thereon, along with all reissues, reexaminations, substitutions and extensions thereof, and other
patent rights and any other Governmental Entity-issued indicia of invention ownership (including inventor’s certificates, petty
patents and patent
utility models); (b) all trademarks, service marks, trade names, service names, brand names, trade dress rights, logos, corporate names, trade
styles, logos and other source or business identifiers, together with the goodwill
associated with any of the foregoing, along with all applications,
registrations, renewals and extensions thereof; (c) all internet domain names, whether or not trademarks, registered by any authorized private
registrar or Governmental Entity,
web addresses, web pages, websites and related content; (d) all copyrights, expressions, designs and all mask
works, databases and design rights, whether or not copyrightable, registered or published, including author, performer, moral and
neighboring
rights, and all registrations and recordations thereof and all applications in connection therewith, along with all reversions, extensions and
renewals thereof; (e) trade secrets, know-how,
discoveries, improvements, customer and supplier lists, pricing and cost information, business and
marketing plans and proposals, and other confidential or proprietary information; (f) all intellectual property rights arising from or relating
to
Technology; (g) all rights of publicity; (h) all moral rights and rights of attribution and integrity; and (i) all Contracts granting any right relating
to or under the foregoing.

“Intellectual Property Licenses” has the meaning set forth in Section 1.1.8.

“Interim Period” has the meaning set forth in Section 5.1.1.

“Inventory” has the meaning set forth in Section 1.1.2.

“Knowledge” means, (a) with respect to Seller, the actual knowledge of Remi Lalonde, Patrick
Corriveau, Francois Lavallee, Pascale Lagace,
Martin Savoie and Jo-Ann Longworth, and (b) with respect to Parent and Purchaser, the actual knowledge of Tom Bennett, Mike Quattromani,
and Tony Hobson, in
each case under clause (a) and (b) of this definition, (x) after making reasonable inquiry of other responsible officers and
senior managers of such Person, as reasonably necessary to inform themselves as to the relevant matters, but
without any requirement to make
any inquiries of other Persons (including any Governmental Entity) or to perform any search of any public registry office or system, and
(y)  without encompassing constructive, imputed or similar concepts of
 knowledge; provided, that, with respect to the representations and
warranties contained in Section  3.18 hereof, “Knowledge” means the actual knowledge, without investigation (without encompassing
constructive, imputed or similar
concepts of knowledge), of those persons named above.

“Latest Financial Results” has the meaning
set forth in Section 3.4.1.

“Law” means any federal, state, local or foreign law (including
common law), statute, code, ordinance, rule, regulation, Governmental Order or
other requirement or rule of law of any Governmental Entity.

“Lease Assignment Agreement” has the meaning set forth in Section 2.2.7.

“Leased Equipment” has the meaning set forth in Section 1.1.6.

“Leased Real Property” has the meaning set forth in Section 3.10.3.

“Lender Related Parties” means any Lender, its Affiliates and their respective officers, directors,
 employees and representatives who are
involved in the Debt Financing and all of their respective successors and permitted assigns.
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“Lenders” means any financial institutions providing the
Debt Financing.

“Liability” with respect to any Person, any liability or obligation of such
 Person of any kind, character or description, whether known or
unknown, absolute or contingent, accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or unsecured, joint or
several, due or to become due, vested or
unvested, executory, determined, determinable or otherwise, and whether or not the same is required to
be accrued on the financial statements of such Person.

“Licensed Intellectual Property” has the meaning set forth in Section 1.1.8.

“Liens” means any lien (statutory or other), security interest, mortgage, pledge, hypothecation,
preference, priority, option, condition, statutory
or deemed trust, community property interest, equitable interest, encumbrance, easement, encroachment, right of way, right of first refusal, right
of first offer, claim, charge, or restriction of
any kind, including any restriction on use, voting, transfer, receipt of income or exercise of any other
attribute of ownership.

“Losses” means losses, damages, liabilities, deficiencies, judgments, interest, awards, penalties,
fines, fees, costs and expenses of whatever kind,
including reasonable attorneys’ fees and disbursements and the cost of enforcing any right to indemnification hereunder; provided, however, that
“Losses” shall not include punitive
damages, except to the extent actually awarded and paid in a Third Party Claim.

“LWC” has the
meaning set forth in Section 3.11.

“Material Contracts” has the meaning set forth in
Section 3.13.1.

“Major Customer” has the meaning set forth in Section 3.19.

“Major Supplier” has the meaning set forth in Section 3.19.

“Management Letter” has the meaning set forth in Section 3.26.

“Material Adverse Effect” means any event, occurrence, fact, condition or change that is, or could
reasonably be expected to have, individually,
or in the aggregate, a material adverse effect on (a)  the business, assets, properties, results of operations or condition of the Catawba Mill
Business (financial or otherwise), or (b)  the
value of the Purchased Assets and Assumed Obligations, taken as a whole, other than an effect
resulting from any one or more of the following: (i) the effect of any change in the United States or foreign economies or securities or financial
markets in general; (ii) the effect of any change that generally affects any industry, geography, or market in which the Catawba Mill Business
operates; (iii) the effect of any change arising in connection with earthquakes, natural
disasters, hostilities, acts of war (whether or not declared),
sabotage or terrorism or military actions or any escalation or material worsening of any such hostilities, acts of war, sabotage or terrorism or
military actions whether existing before
or after the Effective Date; (iv) the effect of any action taken by Purchaser or its Affiliates with respect
to the transactions contemplated hereby or with respect to Seller; (v)  the effect of any changes in applicable Laws or accounting
 rules or
interpretations thereof; or (vi) any effect resulting from the announcement of this Agreement, compliance with terms of this Agreement or the
consummation of the transactions contemplated by this Agreement (including any effect related
to any actions taken pursuant to Section 5.8 or
any requirements or restrictions imposed under the VCC), except, in the case of clauses (i), (ii), (iii) and (v), to the extent the Catawba Mill
Business is disproportionately adversely affected
 thereby as compared to similar businesses. For the avoidance of doubt, “Material Adverse
Effect” shall be measured only against past performance of the Catawba Mill Business and not against any forward looking statements,
projections, or
forecasts of Seller or any other Person.
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“Minimum Amount” has the meaning set forth in
Section 9.3.

“Negotiation Period” has the meaning set forth in Section 1.9.2.

“Net Working Capital” means the Current Assets as of the Closing minus the Current Liabilities
as of the Closing, plus the absolute value of
Accrued Rebates, in each case determined in accordance with the accounting principles, policies, methods and procedures applied in the example
set forth on Schedule WC.

“Non-Parties” has the meaning set forth in Section 11.15.

“Non-Union Employee” has the meaning set forth in
Section 6.2.1.

“NRC” has the meaning set forth in Section 1.3.3(c).

“NRC Permit” means the Permit issued to Seller by the NRC with respect to the nuclear source material
located at the Catawba Mill.

“Objection Notice” has the meaning set forth in Section 1.9.2.

“Obsolete Inventory” has the meaning set forth in Section 3.22.

“OPEB” means any welfare benefit (within the meaning of Section 3(1) of ERISA whether or not
subject thereto), including death or medical
benefits (whether or not insured) provided or to be provided under a Plan to any Employee beyond such Employee’s retirement or other
termination of service, other than coverage mandated by COBRA or
similar state Law.

“Operative Agreements” means this Agreement, the Bill of Sale, the Deed, the
Assignment and Assumption Agreement, Lease Assignment and
Assumption Agreement, the Seller TSA, the SC Lease, the Escrow Agreement, the Sawmill Lease, any certificate delivered hereunder, and any
other Contract required to be
 delivered pursuant to this Agreement. For the avoidance of doubt, the Access Agreement is not an Operative
Agreement hereunder.

“Ordinary Course of Business” means an action taken by a Person that is taken in the ordinary course
of the normal, day-to-day operations of
such Person, consistent in all material respects with such Person’s past practices.

“Organizational Documents” means: (a)  the articles or certificate of incorporation or other
 organizational documents and the bylaws of a
corporation; (b) the articles or certificate of formation and the operating agreement or limited liability company agreement of a limited liability
company; (c) the partnership agreement and any
statement of partnership of a general partnership; (d) the limited partnership agreement and the
certificate of limited partnership of a limited partnership; (e) the trust agreement and the certificate of trust of a trust; (f) any
charter or agreement
or similar document adopted or filed in connection with the creation, formation, or organization of a Person; (g)  similar organizational or
constituent documents of any entity, and (h) any amendment to or restatement
of any of the foregoing.

“Other Material Consents” means the consents and amendments set forth on
Schedule 10.1(e).
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“Owned Equipment” has the meaning set forth in
Section 1.1.5.

“Owned Intellectual Property” has the meaning set forth in
Section 1.1.7.

“Owned Real Property” has the meaning set forth in Section 1.1.3.

“Parent” has the meaning set forth in the preamble.

“Parent UPE” means any Person that is an “ultimate parent entity” of Parent, as defined in
Rule 801.1(a)(3) promulgated under the HSR Act.

“Payment Date” has the meaning set forth in
Section 6.4.3.

“Pension Dispute Procedures” has the meaning set forth in Section 6.4.3.

“Pension Plan Transfer Amount” has the meaning set forth in Section 6.4.3.

“Permits” means, collectively, all identification numbers, licenses, permits, variances, certificates,
 authorizations, approvals, registrations,
franchises and similar rights obtained, or required to be obtained, from any Governmental Entity pursuant to applicable Law.

“Permitted Liens” means (a) Liens for Taxes and other governmental charges and assessments that
are not yet due and payable, (b) Liens of
landlords and Liens of carriers, warehousemen, mechanics and materialmen and other like Liens, in each case, for sums not yet due and payable
or which are contested in good faith by appropriate
 proceedings for which reasonable reserves have been established, and which are not,
individually or in the aggregate, material to the Catawba Mill Business or the Purchased Assets, (c) Liens for water, sewer and other utility
charges that are
not yet due and payable, (d) with respect to the Owned Real Property, Liens or imperfections of title, easements, rights of ways,
covenants, encumbrances, planning and zoning restrictions or other property rights that have either been disclosed
 to Purchaser or would be
disclosed on inspection of the title and/or survey of such Owned Real Property, if any, including any Liens or imperfections of title, (e) with
respect to the Owned Real Property, any applicable building and zoning
ordinances, (f) Liens of employees for salaries or wages earned but not
yet paid, (g) Liens of unpaid vendors of personal property or other similar Liens arising in the Ordinary Course of Business, (h) obligations
pursuant to any
 lease of personal property (provided, in the case of clauses (b), (c), (f), (g) and (h), such Liens have arisen in the Ordinary
Course of Business), (i)  all other matters affecting title that have been waived or consented to by Purchaser; and
 (j)  the Liens set forth on
Schedule 3.16, which will be released immediately prior to the Closing as well as Liens set forth on Schedule 10.1(d).

“Person” means any natural person, corporation, limited liability company, joint venture, general
 partnership, limited partnership,
unincorporated organization, other entity, trust, association or Governmental Entity.

“Plan” means any written bonus, incentive compensation, deferred compensation, pension, profit
 sharing, retirement, stock purchase, stock
option, stock ownership, stock appreciation rights, phantom stock, leave of absence, layoff, vacation, day or dependent care, legal services,
cafeteria, life, health, accident, disability, severance,
 separation or other employee benefit plan, practice, policy or arrangement of any kind,
including any “employee benefit plan” within the meaning of Section 3(3) of ERISA.
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“Post-Closing Period” means any taxable period or portion
thereof beginning on the day after the Closing Date. Except as otherwise provided
herein, if a taxable period begins on or before the Closing Date and ends after the Closing Date, then the portion of any Tax that relates to the
taxable period that
begins after the Closing Date shall be deemed to be equal to the amount of Tax which would be payable if the taxable period
began on the day after the Closing Date.

“Post-Closing Statement” has the meaning set forth in Section 1.9.1.

“Pre-Closing Period” means any taxable period or portion
thereof ending before or on (and including) the Closing Date. Except as otherwise
provided herein, if a taxable period begins before the Closing Date and ends after the Closing Date, then the portion of any Tax that relates to the
taxable period
through the Closing Date shall be deemed to equal the amount of Tax which would be payable if the taxable period ended on (and
including) the Closing Date.

“Pre-Closing Statement” has the meaning set forth in
Section 1.8.

“Purchase Orders” has the meaning set forth in Section 1.1.10.

“Purchase Price” has the meaning set forth in Section 1.6.

“Purchased Assets” has the meaning set forth in Section 1.1.

“Purchased Contracts and Instruments” means, collectively, the Assigned Contracts, Assigned Permits,
 Intellectual Property Licenses,
Purchase Orders, Customer Orders, Equipment Leases, and Real Property Leases.

“Purchaser” has the meaning set forth in the preamble.

“Purchaser Deductible Amount” has the meaning set forth in Section 9.3.

“Purchaser UPE” means any Person that is an “ultimate parent entity” of Purchaser, as
defined in Rule 801.1(a)(3) promulgated under the HSR
Act.

“Purchaser’s Environmental
Reimbursement” has the meaning set forth in Section 5.8.3.

“Purchaser DB Pension
Plan” has the meaning set forth in Section 6.4.2.

“Purchaser Fundamental
Representations” means the representations and warranties made (a)  by Parent in Sections 4.1.1 (Organization),
4.1.2 (Power and Authority) and 4.1.5 (Brokers), and (b) by Purchaser in Sections 4.2.1 (Organization), 4.2.2
(Power and Authority) and 4.2.5
(Brokers).

“Purchaser Group Members” means, collectively,
Purchaser and its Affiliates and their respective Representatives, and “Purchaser Group
Member” means any of them individually.

“Purchaser Guaranteed Obligations” has the meaning set forth in Section 5.16.1.

“Purchaser Plans” has the meaning set for in Section 6.3.2.

“Real Property” means the Owned Real Property and the Real Property Leases.

“Real Property Leases” has the meaning set forth in Section 3.10.3.
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“Recall Employees” means those Employees who have recall
rights pursuant to the Collective Bargaining Agreements, including those listed on
Schedule 10.1(f), which reflects all such Employees as of the Effective Date.

“Receivables” has the meaning set forth in Section 1.1.1.

“Recourse Theory” has the meaning set forth in Section 11.15

“Release” means any release, spill, emission, leaking, seepage, pumping, pouring, dumping, emptying,
injection, deposit, disposal, or discharge.

“Representation and Warranty Policy” means that
certain Representation and Warranty Insurance Policy issued by Beazley USA Services,
Inc. for the benefit of Purchaser as the named insured.

“Representative” means, with respect to any Person, any and all directors, officers, employees,
 consultants, financial advisors, counsel,
accountants, independent contractors and other agents of such Person.

“Retained Obligations” has the meaning set forth in Section 1.5.

“Reverse Termination Fee” has the meaning set forth in Section 8.2.2.

“Review Period” has the meaning set forth in Section 1.9.2.

“RFPI” means Resolute Forest Products, Inc., a Delaware corporation.

“Rights Termination Date” has the meaning set forth in Section 6.4.7.

“Sawmill Lease” means a lease agreement with respect to the Sawmill Property in substantially the form
attached hereto as Exhibit G.

“Sawmill Property” means the portion of the Owned Real Property
described on Schedule 10.1(g).

“SBSK” has the meaning set forth in Section 3.11.

“SC Lease” has the meaning set for in Section 2.2.8.

“Seller” has the meaning set forth in the preamble.

“Seller DB Pension Plan” means the Resolute FP US Pension Plan.

“Seller Fundamental Representations” means the representations and warranties made by Seller in
Sections 3.1 (Organization), 3.2 (Power
and Authority), 3.8 (Tax Matters), 3.15 (Brokers), and 3.16 (Title).

“Seller Group Members” means, collectively, Seller and its Affiliates and their respective
 Representatives (including, for the avoidance of
doubt, the Seller DB Pension Plan), and “Seller Group Member” means any of them individually.

“Seller Material Consents” has the meaning set forth in Section 2.2.4.

“Seller Parties” has the meaning set forth in Section 11.15.
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“Seller Security Instruments” has the meaning set forth
in Section 2.3.6.

“Seller TSA” means the Seller transition services agreement, dated as of
the Effective Date, by and between Seller and Purchaser.

“Seller UPE” means any Person that is an
“ultimate parent entity” of Seller, as defined in Rule 801.1(a)(3) promulgated under the HSR Act.

“Seller’s Environmental Escrow Contribution” has the meaning set
forth in Section 5.8.3.

“Service Center” means the building known as the “service
center” located at 5300 Cureton Ferry Road, Catawba, South Carolina 29704, as
more specifically described in Exhibit A of the SC Lease;

“Shortfall” has the meaning set forth in Section 6.4.5.

“Side Letters” means, collectively, those certain letter agreements and memoranda set forth on
Schedule 10.1(h).

“Signing Deposit” means $7,000,000.

“Signing Deposit Amount” has the meaning set forth in Section 1.11.2.

“Stock” means all woodchip stock located on the Real Property at Closing.

“Straddle Period” means any taxable period that begins before, and ends after the Closing Date.

“Target Net Working Capital” means $61,000,000. For the avoidance of doubt, the calculation of the
Target Net Working Capital excluded
Accrued Rebates.

“Tax” or “Taxes”
 means any federal, state, local, foreign and other income, gross receipts, license, payroll, employment, excise, severance,
stamp, occupation, production, net worth, capital gain, premium, windfall profits, environmental (including taxes under
 Section  59A of the
Code), customs duties, capital stock, franchise, profits, payroll, withholding, social security (or similar), unemployment, employment, disability,
real property, personal property, sales, use, service, transfer,
registration, value added, alternative or add-on minimum, estimated, or other tax,
fee, assessment or charge in the nature of taxes, including any interest, penalty, or addition thereto, whether disputed or
not.

“Tax Claim” means any written claim with respect to Taxes that, if pursued successfully,
could serve as the basis for a claim for indemnification
under this Agreement.

“Tax Return” means
 any return, declaration, report, claim for refund, or information return or statement relating to Taxes, including any
schedule or attachment thereto, and including any amendment thereof.

“Taxing Authority” means any Governmental Entity of any United States federal, state or local
jurisdiction, or any foreign jurisdiction having
or purporting to exercise jurisdiction with respect to any Tax.

“Technology” means, collectively, all information, designs, formulae, algorithms, procedures, methods,
techniques, ideas, know-how, research
and development, technical data, databases, software, firmware, source code, object code, programs, subroutines, architecture, tools,
semiconductor chips, materials,
 specifications, processes, inventions (whether patentable or unpatentable and whether or not reduced to
practice), apparatus, creations, improvements, works of authorship and other similar materials, and all recordings, graphs, drawings, reports,
analyses, and other writings, and other tangible embodiments of the foregoing, in any form.
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“Third Party Claim” has the meaning set forth in
Section 9.4.1.

“Transfer” means, to transfer, convey, sell, alienate, assign, exchange,
lease, sublease or otherwise dispose of, such Owned Equipment, whether
directly or indirectly, and whether by operation of Law or otherwise.

“Transferred Non-Union Employees” has the meaning set forth in
Section 6.2.1.

“UAPP” means the United Association of Journeymen and Apprentices of the
 Plumbing and Pipefitting Industry of the United States and
Canada.

“Union Employees” has the
meaning set forth in Section 6.1.1.

“USW” means the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy Allied Industrial and Service Workers International Union.

“VCC”
means a Voluntary Cleanup Contract, subject to the VCC Act.

“VCC Act” means the
Brownfields/Voluntary Cleanup Program, S.C. Code Ann. §§ 44-56-710 through 760 (as amended).

“VCC Period” means the earlier of (i) the publication for public comment of a draft VCC in
accordance with the terms and conditions of the
VCC Act or (ii) the expiry of a forty-five (45) day period from the Effective Date.

“WARN Act” means the Worker Adjustment and Retraining Act of 1988, as amended, and the rules
and regulations promulgated thereunder.
 
10.2 Language

Unless the context of this Agreement otherwise requires: (a) words of any gender include each other gender;
 (b) words using the singular or
plural number also include the plural or singular number, respectively; (c) the terms “hereof,” “herein,” “hereby” and derivative or similar words
refer to this entire
Agreement; (d) the term “other party” or “other Party” refers to Seller, on the one hand, and Parent and Purchaser, collectively
on the other; (e) the phrases “include” and “including” shall mean
“include without limitation”, “including without limitation”, and “including
but not limited to”; (f) the phrases “delivered” or “made available” mean that the information referred to has been
physically or electronically
delivered to the relevant parties (including, in the case of “made available” to Purchaser, material that has been posted, retained and thereby
made available to Purchaser through an on-line Data Room established by or on behalf of Seller); (g) references to “day” or “days” are to
calendar days; (h) reference to any agreement, document or instrument means such agreement,
document or instrument as amended or modified
and in effect from time to time in accordance with the terms thereof; (i) reference to any Law means such Law as amended, modified, codified,
replaced or reenacted, in whole or in part, and in
effect from time to time, including rules and regulations promulgated thereunder, and reference
to any section or other provision of any Law means that provision of Law from time to time in effect and constituting the substantive
amendment,
modification, codification, replacement or reenactment of such section or other provision; (j) with respect to the determination of
any period of time, “from” means “from and including” and “to” means “to but
excluding”; and (k)  references to documents, instruments or
agreements shall be deemed to refer as well to all addenda, exhibits, schedules or amendments thereto. All accounting terms used herein and not
expressly defined herein shall have
the meanings given to them under GAAP.
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11. MISCELLANEOUS
 
11.1 Notices

All notices, requests and other communications hereunder must be in writing and will be deemed to have been duly given only if
(a) delivered
personally against written receipt, (b) sent by facsimile or email transmission (with confirmation of transmission), (c) mailed by prepaid first
class certified mail, return receipt requested or (d) mailed by reputable
overnight courier prepaid, to the Parties at the following addresses or
facsimile numbers:

If to Seller, to:

Resolute FP US Inc.
c/o Resolute Forest Products, Inc.
111 boul. Robert-Bourassa, bureau 5000
Montréal, QC H3C 2M1
Facsimile No.: (514) 394 3644
Attn: Vice President, Legal Affairs
Email: stephanie.leclaire@resolutefp.com

with a copy, which shall not constitute notice, to:

Akerman LLP
350 East Las Olas Boulevard
Suite 1600
Fort Lauderdale, Florida 33301
Facsimile No.: (954) 463-2224
Attn: Mary V. Carroll
Email: mary.carroll@akerman.com

If to Parent, to:

New-Indy Containerboard, LLC
3500 Porsche Way
Suite 150
Ontario, CA 91764
Facsimile No.: 909-341-5351
Attn: Scott Conant
Email: scott.conant@new-indycb.com

with a copy, which shall not constitute notice, to:

Kraft Group LLC
One Patriot Place
Foxborough, MA 02025
Facsimile: 508-698-1505
Attn: James E. Cobery
E-mail: JimC@TheKraftGroup.com
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and
Schwarz Partners
3600 Woodview Trace, Suite 300
Indianapolis, IN 46268
Facsimile: (317) 290-1071
Attn: Stephanie Blackman
E-mail: sblackman@SchwarzPartners.com

If to Purchaser, to:

New-Indy Catawba LLC
c/o New-Indy Containerboard, LLC
3500 Porsche Way
Suite 150
Ontario, CA 91764
Facsimile No.: 909-341-5351
Attn: Scott Conant
Email: scott.conant@new-indycb.com

with a copy, which shall not constitute notice, to:

Kraft Group LLC
One Patriot Place
Foxborough, MA 02025
Facsimile: 508-698-1505
Attn: James E. Cobery
E-mail: JimC@TheKraftGroup.com

and

Schwarz Partners
3600 Woodview Trace, Suite 300
Indianapolis, IN 46268
Facsimile: (317) 290-1071
Attn: Stephanie Blackman
E-mail: sblackman@SchwarzPartners.com

All such notices, requests and other communications will (a) if delivered personally to the address as provided in this
Section 11.1, be deemed
given upon delivery, (b)  if delivered by facsimile or email transmission (with confirmation of transmission) to the facsimile number or email
address as provided in this Section 11.1, be deemed given upon
receipt (or if such day is not a Business Day, on the next Business Day), (c) if
delivered by mail in the manner described above to the address as provided in this Section 11.1, be deemed given upon receipt, provided, that,
such notice is sent
by certified mail, and (d) if delivered by a reputable overnight courier service to the address as provided in this Section 11.1,
be deemed given on the next Business Day after tender to the overnight courier service (in each case
regardless of whether such notice, request
or other communication is received by any other Person to whom a copy of such notice is to be delivered pursuant to this Section 11.1). Any
Party from time to time may change its mailing address, email
address, facsimile number or other information for the purpose of notices to that
Party by giving notice specifying such change to the other Parties. If any Party refuses to accept delivery of a notice hereunder, such notice shall
be deemed to have
been received on the day such delivery is refused.
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11.2 Entire Agreement

This Agreement, the other Operative Agreements, and the Confidentiality Agreement supersede all prior discussions and
agreements between
the Parties with respect to the subject matter hereof and thereof and contain the sole and entire agreement between the Parties with respect to the
subject matter hereof and thereof. In the event of any inconsistency between the
statements in the body of this Agreement and those in the other
Operative Agreements (other than the Sawmill Lease, Seller TSA and the SC Lease), the Confidentiality Agreement or the exhibits and
schedules attached hereto (other than an exception
set forth as such in the Schedules) or thereto, the statements in the body of this Agreement
will control. Notwithstanding anything to the contrary set forth herein or in the Access Agreement, (a) the following rights and obligations of the
Parties pursuant to the Access Agreement shall survive termination of the Access Agreement (which occurred as a result of the execution and
delivery of this Agreement) and continue until fully satisfied in accordance with their terms: all
obligations of the Parent pursuant to Section 1,
including the Repair Obligation, the Report Obligation, and the Disclosure Prohibition (each as defined in the Access Agreement), but excluding
the rights of Parent thereunder, including any
rights of access; and each of Section 1, Section 5, Section 6, and Section 12 thereof; and (b) the
performance or nonperformance of such surviving obligations shall not be subject to any of the limitations on indemnification
set forth herein.

 
11.3 Further Assurance

If at any time after the Closing any further action is necessary or desirable to carry out the purposes of this Agreement or
any other Operative
Agreement, each Party shall, and shall cause their respective Affiliates to, take such further action (including the execution and delivery of such
further instruments and documents) as any other Party may reasonably request for
such purpose.

 
11.4 Expenses

Except as otherwise expressly provided in this Agreement, each Party will pay its own costs and expenses incident to its
 negotiation and
preparation of this Agreement and the other Operative Agreements and the performance of its obligations hereunder and thereunder.

 
11.5 Confidentiality
 

 

11.5.1 The Confidentiality Agreement, dated October  23, 2017, between Seller and Parent, as amended
 (the “Confidentiality
Agreement”) shall remain in full force and effect in accordance with its terms until the Closing, at which time it shall
terminate automatically without further action by Buyer Parties or Seller;
provided that Section 24 thereof is terminated as of
the Effective Date and is superseded by the terms hereof. If the Closing does not occur, the Confidentiality Agreement shall
survive in accordance with its terms (subject to the preceding
proviso).
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11.5.2 Until the date that is three (3) years after the Closing Date Seller shall, and shall cause its
Affiliates to, hold, and shall use its
commercially reasonable efforts to cause its or their respective Representatives to hold, in confidence and not disclose to any
Person the Confidential Information. If Seller or any of its Affiliates or their
 respective Representatives are compelled or
required to disclose any Confidential Information by Law or judicial or administrative process or by other requirements of
Law or any securities exchange or trading market, Seller shall promptly notify
Purchaser in advance in writing and shall
disclose only that portion of such information which Seller is advised by its counsel (including in-house counsel) in writing
is legally required to be disclosed.
Seller shall cooperate with Purchaser, at Purchaser’s sole expense, to obtain an appropriate
protective order or other reasonable assurance that confidential treatment will be accorded such Confidential Information.
Notwithstanding the
foregoing, following the Closing, Seller shall have the right to inform any current customer or supplier
of the Catawba Mill Business that Seller is no longer in control of the Catawba Mill Business in response to an inquiry from
such customer or
supplier regarding the Catawba Mill Business, or otherwise in connection with a situation or circumstance
with such customer or supplier that requires clarification regarding the ownership of the Catawba Mill Business.

 
11.6 Waiver

Any term or condition of this Agreement may be waived at any time by the Party that is entitled to the benefit thereof, but no
such waiver shall
be effective unless set forth in a written instrument duly executed by or on behalf of the Party waiving such term or condition. No waiver by any
Party of any term or condition of this Agreement, in any one or more instances, shall
be deemed to be or construed as a waiver of the same or
any other term or condition of this Agreement on any future occasion.

 
11.7 Amendment

This Agreement may be amended, supplemented or modified only by a written instrument duly executed by or on behalf of each
Party, except
that Section 11.7, 11.8, 11.9, 11.13, 11.15 and 11.16 shall not be amended in a manner adverse to the Lender Related Parties without the prior
written consent of the Lenders.

 
11.8 No Third Party Beneficiary

Except as set forth in Section  11.15, the terms and provisions of this Agreement are intended solely for the benefit of
 the Parties and their
respective successors or permitted assigns, and it is not the intention of the Parties to confer third-party beneficiary rights, and this Agreement
does not confer any such rights, upon
 any other Person other than any Person entitled to indemnity pursuant to this Agreement; provided,
however, that Sections 11.7, 11.8, 11.9, 11.13, 11.15 and 11.16 shall inure to the benefit of the Lender Related Parties, in each case, all of whom
are intended to be third-party beneficiaries thereof. Without limiting the foregoing, nothing in this Agreement is intended to or shall confer upon
any employee or former employee of Seller any legal or equitable right, benefit or remedy of any
nature whatsoever, including any right of
employment for any specified period.

 
11.9 No Assignment; Binding Effect

Neither this Agreement nor any right, interest or obligation hereunder may be assigned or delegated by any Party without the
 prior written
consent of the other Parties and any attempt to do so will be void; provided, however, that a Buyer Party may, without the consent of Seller,
(a)  assign any of its rights and delegate any of its obligations to any direct or
 indirect Affiliate of such Buyer Party, provided that such
assignment shall not release such Buyer Party from its obligations hereunder, (b) collaterally assign its rights, but not its obligations, under this
Agreement to any of its financing
sources or to any agent or collateral trustee for such financing sources or (c) assign any of the environmental
liabilities or the right to purchase part of the Purchased Assets (other than the Sawmill Property), including those that consist of
wastewater
treatment assets, to a third party willing to assume such liabilities or assets, provided that such assignment shall not release such Buyer Party
from its obligations hereunder. Subject to the first sentence of this Section 11.9,
this Agreement is binding upon, inures to the benefit of and is
enforceable by the Parties and their respective successors and permitted assigns.
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11.10 Headings; Schedules
 

 
11.10.1 Section titles and headings to sections herein are inserted for convenience of reference only and are not
intended to be a part

of or to affect the meaning or interpretation of this Agreement. The Schedules and Exhibits referred to herein shall be
construed with and as an integral part of this Agreement to the same extent as if they were set forth
verbatim herein.

 

 

11.10.2 The specification of any dollar amount in the representations or warranties contained in this Agreement or
the inclusion of
any specific item in any Schedules hereto is not intended to imply that such amounts, or higher amounts, or the items so
included or other items, are material, and Purchaser shall not use or assert the fact of the setting of such
 amounts or the
inclusion of any such item in any dispute or controversy between or among the Parties as to whether any obligation, item or
matter not described herein or included in a Schedule is material for the purposes of this Agreement.

 

 

11.10.3 A disclosure in any particular Section of the Schedules or otherwise in this Agreement will be deemed
adequate to disclose
another exception to a representation or warranty made herein if the disclosure describes the exception so that any exception
to any such other representation or warranty is reasonably apparent on its face. No reference in any
 Schedule shall be
construed as an admission or indication by any Party to any third party of any matter whatsoever. No disclosure relating to
any possible breach or violation of any agreement, Law or regulation shall be construed as an admission or
indication that
any such breach or violation exists or has actually occurred. The sections of the Schedules are qualified in their entirety by
reference to the provisions of this Agreement, and are not intended to constitute, and shall not be
construed as constituting,
representations, warranties, covenants or obligations of the Parties, except as and to the extent provided in this Agreement.

 
11.11 Invalid Provisions

If any provision of this Agreement is held to be illegal, invalid or unenforceable under any present or future Law, and if the
rights or obligations
of any Party under this Agreement will not be materially and adversely affected thereby, (a)  such provision will be fully severable, (b)  this
Agreement will be construed and enforced as if such illegal, invalid or
unenforceable provision had never comprised a part hereof, and (c) the
remaining provisions of this Agreement will remain in full force and effect and will not be affected by the illegal, invalid or unenforceable
provision or by its severance
herefrom. Upon a determination that any term or provision is invalid, illegal or unenforceable, the Parties hereto
shall negotiate in good faith to modify this Agreement so as to effect the original intent of the Parties as closely as possible in a
 mutually
acceptable manner in order that the transactions contemplated hereby be consummated as originally contemplated to the greatest extent possible.
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11.12 Governing Law

This Agreement and any related dispute shall be governed by and construed in accordance with the domestic laws of the State of
New York,
without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New York or any other jurisdiction) that
would cause the application of the laws of any jurisdiction other than the State of New York.

 
11.13 Submission to Jurisdiction; Consent to Service of Process; WAIVER OF JURY TRIAL
 

 

11.13.1 Each of Seller and Purchaser hereby irrevocably and unconditionally (a) consents and submits, for
itself and its property, in
any Action arising out of or related to this Agreement, the other Operative Agreements (other than the Sawmill Lease, Seller
TSA and the SC Lease) or any of the transactions contemplated hereby or thereby, to the
exclusive jurisdiction and venue of
the United States District Court for the Southern District of New York and the jurisdiction and venue of any court of the State
of New York located in the Borough of Manhattan, State of New York and waive any and
all objections to jurisdiction and
venue that they may have under the laws of the State of New York or the United States.

 

 
11.13.2 As a method of service, each Party hereby irrevocably and unconditionally consents to the service of any and
all process in

any Action brought in any court in or for the State of New York by the deliveries of copies of such process to such Party at
its address set forth in Section 11.1 hereof or by certified mail direct to such address.

 

 

11.13.3 EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY
IN ANY LEGAL
 PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT, ANY OTHER
OPERATIVE AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH PARTY
CERTIFIES AND ACKNOWLEDGES THAT (A)  NO REPRESENTATIVE OF ANY OTHER PARTY HAS
REPRESENTED THAT
SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN
THE EVENT OF A LEGAL ACTION, (B) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER,
(C)  SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (D)  SUCH PARTY HAS BEEN
 INDUCED TO
ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 11.13.3.

 
11.14 Construction

This Agreement is the product of negotiation between sophisticated parties and individuals, all of whom were represented by
counsel, and each
of whom had an opportunity to participate in and did participate in, the drafting of each provision hereof. Accordingly, ambiguities in this
Agreement, if any, shall not be construed strictly in favor of or against any Party but
 rather shall be given a fair and reasonable construction
without regard to the rule of contra proferentem.
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11.15 Non-Recourse

This Agreement may only be enforced against, and any Action that may be based upon, in respect of, arise under, out of or by
reason of, be
connected with, or relate in any manner to this Agreement, or the negotiation, execution, performance or breach (whether willful, intentional,
unintentional or otherwise), of this Agreement, including, without limitation, any
 representation or warranty made in connection with this
Agreement or any of the other Operative Agreements (each of such above-described legal, equitable or other theories or sources of liability, a
“Recourse Theory”) may
only be made or asserted against (and are expressly limited to) the Persons that are expressly identified as the Parties
in the preamble to and signature pages of this Agreement or such Operative Agreements and solely in their capacities as such. No
Person who is
not a Party, including (i)  any past, present or future director, officer, employee, incorporator, member, partner, stockholder, Affiliate, agent,
attorney or representative of, and any financial advisor or lender to (all
above-described Persons in this subclause (i), collectively “Affiliated
Persons”) a Party or its Affiliates and (ii) any Affiliated Persons of such Affiliated Persons, and the Parties (the Persons in subclauses
(i) and (ii),
together with their respective successors, assigns, heirs, executors or administrators, collectively, but specifically excluding the Parties,
“Non-Parties”) shall
have any liability whatsoever in respect of, based upon or arising out of any Recourse Theory. Without limiting the rights
of any Party against the other Parties as set forth herein, in no event shall any Party, any of its Affiliates or any Person
claiming by, through or on
behalf of any of them institute any Action under any Recourse Theory against any Non-Party. Notwithstanding anything to the contrary
contained herein, Seller agrees, on behalf of
itself, its equityholders and Affiliates (the “Seller Parties”), that none of the Lender Related Parties
shall have any liability or obligation to the Seller Parties relating to this Agreement or any of the transactions
contemplated herein (including the
Debt Financing). This Section  11.15 is intended to benefit and may be enforced by the Lender Related Parties and shall be binding on all
successors and permitted assigns of the Seller Parties.

 
11.16 Specific Performance
 

 

11.16.1 Seller acknowledges that a breach or threatened breach of Sections 5.15 and 11.5 would give rise to
 irreparable harm to
Purchaser, for which monetary damages would not be an adequate remedy, and hereby agrees that in the event of a breach or
a threatened breach by Seller of any such obligations, Purchaser shall, in addition to any and all other
rights and remedies
that may be available to it in respect of such breach, be entitled to equitable relief, including a temporary restraining order, an
injunction, specific performance and any other relief that may be available from a court of
competent jurisdiction (without
any requirement to post bond).

 

 

11.16.2 Purchaser acknowledges that a breach or threatened breach of Section 11.5 would give rise to
irreparable harm to Seller, for
which monetary damages would not be an adequate remedy, and hereby agrees that in the event of a breach or a threatened
breach by Purchaser of any such obligations, Seller shall, in addition to any and all other
rights and remedies that may be
available to it in respect of such breach, be entitled to equitable relief, including a temporary restraining order, an injunction,
specific performance and any other relief that may be available from a court of
 competent jurisdiction (without any
requirement to post bond).

 
11.17 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be deemed an original, but all of which
 together will
constitute one and the same instrument. Delivery of an executed counterpart of a signature page to this Agreement by facsimile, .pdf or other
electronic means shall be effective as delivery of a manually executed counterpart to the
Agreement.
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11.18 Time of Essence

With regard to all dates and time periods set forth or referred to in this Agreement, time is of the essence.

[Signature page follows.]
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by each party as of
the date first above written.

 
RESOLUTE FP US INC.

by   

  Name:   
  Title:   

NEW-INDY CATAWBA LLC

by   

  Name:   
  Title:   

NEW-INDY CONTAINERBOARD LLC

by   

  Name:   
  Title:   

[Signature Page to Asset Purchase Agreement]
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